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DRAWEE ENTITLED RECOVER AMOUNTS PAID 
FORGED INDORSEMENTS 


Where bank presents draft for payment the drawee, the latter 
not bound question verify the indorsements. The presentment 
the draft implies warranty the bank that it, reason genuine 
indorsements, the true holder the draft and entitled collect it. 
This proposition stated the case Insurance Company North 
America Fourth Nat. Bank Atlanta, Fed. Rep. (2d) 100, de- 
cision the United States District Court for the Northern District 
Georgia. The facts the case were follows: 

Between February, 1918, and September, 1922, the plaintiff insur- 
ance company issued number drafts itself payable named 
persons. These drafts, apparently indorsed the proper payees, were 
presented the defendant bank for payment. Payment was made and 
the drafts were taken up. Subsequently, the insurance company dis- 
covered that the indorsements were forgeries and brought this action 
recover the amounts paid the drafts. 

The defendant bank contended that the loss the insurance company 
was due its own negligence issuing and paying the drafts over 
long period time without discovering the forgeries. The bank al- 
leged that though each draft was intended payment the amount 
fire loss policyholder, there were such losses and there were 
policies under which the company would have been liable there 
had been such losses. was also alleged that each the drafts, except 
one, was altered after the issuance the addition the name 
Nelson one the payees. The bank argued that the insurance com- 
pany should have taken note these facts, and that had done so, 
the forgeries would have been discovered. 

The court held that while discovery the insurance company 
the fraud would probably have led discovery the forgeries, the 
company owed duty the bank discover either. Its only duty 
was complain after the actual discovery the forgery. This being 
the case, the company could not held negligent because its failure 
discover the forgeries. 

the opinion the court said: 
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bank and insurance company had relationship. They dealt 
arm’s length, separate transactions, each which, though similar 
others, stands its own merits. each, the bank, claiming 
the holder, due indorsement, draft the insurance company, 
drawn the insurance company’s manager, requested payment it. 
Such request implies warranty the bank that it, genuine in- 
dorsements, the true holder and entitled collect the draft, just 
one offering sell chattel held impliedly warrant that has 
valid title and right sell. White Continental National Bank, 
316, Am. Rep. 612; Leather Manufacturers’ Bank Merchants’ 
Bank, 128 26, 35, Sup. Ct. 302; United States National Ex- 
Bank, 214 302, 320, Sup. Ct. 665. payment made 
the faith the correctness the implied representation. 

insurance company, before paying here, was bound recog- 
nize the signature its manager, and verify the amount for which 
had issued its draft, and the failure recognize alterations its own 
paper may held adoption its altered form. United 
States Bank Bank Georgia, Wheat. 332, 345; Cooke United 
States, 389, 396, Ed. 237. But was not bound ques- 
tion verify the indorsements constituting the bank’s title and au- 
thority collect. For the indorsements, the holder draft respon- 
sible the drawee, and the drawee not assumed have, and generally 
has not, superior even equal means knowledge. There being 
duty inquiry put the drawee law custom, failure note 
forgery indorsements cannot negligence him. 

this case the duty see that these indorsements were genuine 
was the bank, and those under whom took, and not the insur- 
ance company. The insurance company not complaining the acts 
its fraudulent agent. complaining the dereliction the bank, 
agent steal goods from and sell them another, who turn sells 
them, unrecognized, me, and gets money for them, could not re- 
cover money discovery that the goods were mine, and not his who 
sold them me? Could reply that should have recognized 
goods, and not bought them, should have kept them more safely, and 
not let agent steal them? Could say that have had many such 
transactions, and because they are many should not complain? The 
bare fact that had gotten money for them his implied repre- 
sentation and warranty that the goods were his and had right 
sell them would answer the question. 

bottom principle the same selling collecting commercial 
paper, except for the ingrafted exception, arising from the nature the 
subject-matter, that one must recognize his own his drawer’s signa- 
ture and alterations his own paper, and must promptly report such 
mistakes was not bound recognize presentation but subse- 
quently This being the law single transaction, nothing 
presented alter when transactions are 


USURIOUS CONTRACT NOT ENFORCEABLE 


New York the highest legal rate interest per cent. Rhode 
Island there statutory provision making illegal charge higher 
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rate interest than per cent. spite this fact, was recently held 
the Supreme Court New York that contract providing for the 
payment interest the rate per cent. would not enforced 
the courts New York even though the contract was made Rhode 
Island. The holding Westchester Mortgage Co. Grand Rapids 

This action was concerned with promissory note and assignment 
the maker’s interest remainderman under trust created 
certain will. The assignment was executed collateral security for the 
payment the note. The note was for $14,000, and provided for in- 
terest the principal the rate per cent. per annum, and for the 
same rate interest upon all installments interest arrears until 
paid. There was some evidence that the note, the assignment and the 
written instrument referred above were executed Rhode Island, but 
there was more convincing evidence tending show that the papers were 
executed New York. 

was stated above the court held that regardless whether the 
contract was made New York Rhode Island, would not en- 
forced because its unconscionable character. holding the 


court said: 


where the contract was made, whether New York 
State Rhode Island, should not enforced court equity 
this State, because its unconscionable character. While there 
statutory inhibition Rhode Island against agreement for higher 
rate interest than per cent., the courts that State, other 
States, protect parties against unreasonable, extortionate, and oppressive 
rates interest imposed upon people who, under the stress great and 
immediate need, enter into such contracts. the bar, the promis- 
sory note provides for interest the rate per cent. per annum upon 
the principal sum, and the same rate interest upon all installments 
interest arrears until paid. Counsel for the Rhode Island heirs have 
computed the interest now due the said note for $14,000 $44,542.50. 
Other calculations have been made other parties the action, based 
upon different theories. Whatever may the correct method cal- 
the interest, holding that the agreement between Phelan 
and Van Rensselaer was unconscionable and void, because Phelan ex- 
acted and wrote into the promissory note unreasonable, extortionate, 
and oppressive rate interest, and uphold such contract would 
contrary the law Rhode Island, well conflict with the law 
and policy the State New York. 

the cases Brown Hall, 249, Am. Rep. 375, and 
Means Anderson, 118, 82, the courts that State have 
held that, although there statute limiting the rate interest 
which parties may agree, yet the courts will scrutinize agreements be- 
tween lender and borrower. the Hall Case, supra, the court said: 

think may further said that negotiations for loans are 
watched the courts with special scrutiny, because the necessitous 
borrower often the mercy the extortionate and relentless lender.” 
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few cases may cited illustrate this: 
case Sime Norris, Phila. 84, resembles the case 
bar. There the defendant gave his note for $4,125, payable days, 
with interest monthly advance until paid, the rate per cent. 
month, the interest, not paid, become part the principal and 
compounded. The note was given California 1864. suit 
upon the Supreme Court Pennsylvania 1871, when the note, 
with interest compounded according its terms, amounted $26,643.50, 
Judge Sharswood held that the stipulation for interest was uncon- 
scionable and deceptive, and allowed interest per cent. only, the 
ordinary legal rate California. the bar, the note, 
construe it, does not call for compound interest, but each monthly in- 
stallment carries simple interest, until paid, the rate per cent. 
per month. not deceptive the California note, the interest not 
being compounded, but nevertheless very deceptive; for mind, 
unaccustomed figures, would conceive without calculation the pro- 
digious rapidity its increase, permitted run. Such note grows 
like banyan tree, generating new stem every month, until becomes 
interesting-bearing forest, incessantly multiplying and accumulating 
its increments.’ 

the Means Case, supra, another Rhode Island case, the Hall 
Case was approved, and the borrower was permitted redeem certain 
property that had been pledged security for loan, upon payment 
the loan with per cent. interest. The effect these Rhode Island 
decisions that equity will avoid usurious contracts even the absence 
statute law against usury. 

contract between James Phelan and John Van Rensselaer 
was contrary the policy the state New York the sub- 
ject interest loans. The law limiting the rate interest per 
eent. per annum and providing penalties for its violation has estab- 
lished the policy the state, and the note and the assignment securi- 
ties question being offensive that policy, their should 
not decreed here, matter where they may have been made and 


LETTER GUARANTY CONTRACT WRITER INTENDED 


The question presented the case Belton National Bank 

Armour Co., Fed. Rep. (2d) 929, decision the United States 

Court Appeals, was whether the defendant could held 

liable the guarantor the payment certain drafts. The drafts 

question, aggregating $51,039.20, were drawn the firm Bassel 

Bros. Armour Co., the defendant, and were discounted the 

plaintiff national bank. The defendant refused accept and pay the 
drafts. 

appeared that the drafts were drawn connection with two con- 

tracts entered into between Bassel Bros. and the defendant. The first 

provided for the shipment the defendant Bassel Bros. 
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their entire output Thanksgiving turkeys, consignment basis. 
also provided that drafts should drawn for the value the turkeys, 
less the defendant’s commission and certain charges. The second agree- 
ment called for the shipment Christmas turkeys, the same basis, 
and provided that drafts should drawn the rate cents per 
pound. 

November 1922, before any shipment was made under the first 
contract, letter was written Bassel Bros. Armour Co., which 
read part follows: 

our visit with you yesterday, now our under- 
standing that you are arranging give your entire output Thanks- 
giving turkeys consignment basis, and that you are expecting have 
least cars, including outside purchases. will satisfactory with 
for you draw for per cent. the market value these turkeys 
date shipment, using the regular Urner-Barry quotations Texas 
stock your guide. These drafts will taken upon presentation, 
providing cars have been inspected our inspector. necessary 
ship any cars that cannot inspected us, drafts will taken 
receipt and inspection the car destination. However, you will 
keep Mr. Nickerson, the Forth Worth office, closely advised 
where and when your cars are ready ship, will arrange have 
inspector the ground plenty time.’’ 


The parties exchanged number telegrams with regard the 
amount drawn for under the second telegram. The final telegram, 
which was signed Orear, representative Armour Co., 
was follows: 


Union Stockyards Ills 1040 Dec. 1922 Bassel Bros Belton, 
Tex. Answering while would much prefer have you draw thirty 
eight these drafts absolutely necessary satisfactory draw forty give 
much advanced notice possible these cars now looks like 
market will around fifty fifty two not want see high. 

Orear.’’ 


Neal Bassel, who represented Bassel Bros. the negotiations with 
Armour Co., testified that before the letter November 8th was 
written asked Orear about bank guaranty his firm was unable 
that time finance the business without the aid bank. Orear then 
told him that the defendant could give him guaranty Armour 
Co., which could take any bank and get any desired amount 
money. Upon receiving the letter November 8th Bassel called 
James, the president the plaintiff bank, and requested him finance 
the transaction, telling him that all the cars would inspected 
Armour Co. After the receipt the telegrams referring the second 
contract, Neal showed them James. 

James testified that Bassel showed him the letter and telegrams and 
also testified that his bank bought the drafts the faith the guaranty 
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Armour Co. Orear denied that Bassel asked him for bank 
guaranty, and also denied that agreed give Bassel written promise 
pay the drafts, which Bassel could take the bank. 

was held that the letter and the telegrams were susceptible 
the construction that they were intended guarantee the payment 
drafts drawn Bassel Bros. the defendant. However, there was 
conflict the evidence with regard the question whether 
the defendant intended that its letter and telegrams should com- 
municated the plaintiff, was held that was for the jury decide 
whether such was the defendant’s intention. Unless that was the de- 
fendant’s intention the plaintiff could not permitted recover. 

Referring the letter and telegrams the court said: 


letter and telegrams above quoted are susceptible the con- 
struction that they were intended guarantee the payment Bassel 
Bros. drafts drawn defendant. they were intended com- 
municated plaintiff, they constitute contract between and defend- 
ant pay drafts drawn Bassel Bros., and would have the same effect 
more formal letter credit. Coolidge Payson, Wheat. 66, 
Ed. 185, the Supreme Court said this: ‘Upon review the cases 
which are reported, this court opinion that letter written within 
reasonable time before after the date bill exchange, describing 
terms not mistaken, and promising accept it, is, shown 
the person who afterwards takes the bill the credit the letter, 
virtual binding the person who makes the promise.’ The 
doctrine thus announced has been followed numerous cases, and 
regard the law applicable this case. See, also, Border Nat. Bank, 
Am. Nat. Bank A.) 282 


STATUTE CHECK AGAINST INSUFFICIENT FUNDS 
DOES NOT APPLY POSTDATED CHECK 


Vermont there statute (G. 6888) the effect that any per- 
son who issues check other instrument drawn upon bank, knowing 
the time that there are not sufficient funds deposit pay the in- 
strument liable action for damages any person injured thereby 
for want property, the body the person making, drawing, 
uttering delivering such check, draft order may 

recent decision the Supreme Court Vermont, Lovell 
Eaton, 133 Atl. Rep. 742, was said that this statute does not apply 
postdated check. 

postdated check one which issued and delivered prior the 
day its date and not payable the drawee bank until the date 
which bears arrives. carries upon its face that there money 
presently deposit available meet and there implied assur- 
ance that the money will there the day becomes due. Postdated 
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checks are valid commercial instruments and are recognized such 
the Negotiable Instruments Act, force Vermont well every 
other State. Ordinarily the purpose issuing postdated check 
obtain extension credit. 

not believed,’’ said the court, ‘‘that the Legislature in- 
tended abolish the use such checks, make their use necessarily 
wrongful. the statute construed apply such check, has 
just that effect and would render the maker most, not all, such 
checks liable body action. 

the use language that would make such intention un- 
mistakable, such construction should not placed upon it. The rules 
construction not require it. The statute makes the knowledge 
the maker the want funds credit with the bank the time 
making delivering check drawn such bank essential element 
the wrong for which this statutory remedy provided. Notwith- 
standing the comprehensive language the first part the statute, 
think its scope and application are restricted the clause requiring 
such knowledge and that the Legislature did not intend include therein 
postdated checks. The instrument which the statute applies must have 
been intended such reach the funds then understood 
with the bank which drawn. Unless the check drawn 
presently payable, the want funds that time would unimportant 
affecting this statutory 


PAYEE CHECK PREFERRED CREDITOR INSOLVENT 
BANK 


ease recently decided the Supreme Court Appeals 
Virginia, was held that the payee check which was left with bank 
for the payee, was entitled receive payment the amount the check 
preferred creditor upon the insolvency the bank, where ap- 
peared that did not make general deposit the check receive 
any credit therefor. The case Webb O’Geary, 133 Rep. 568. 

appeared that December 1923, Dennis O’Geary sold 
Cole tract land for $9,000. Cole paid O’Geary $100 cash and left 
with the cashier the Bank Virgilina, for O’Geary, his check that 
bank, payable O’Geary’s order, for $8,900. Cole, who had money 
his the bank, delivered the cashier check for $8,900 
drawn Thames the Bank Clarksville, payable Cole’s 
order. Cole indorsed this check and instructed the cashier collect 
and place the proceeds his credit meet the check payable O’Geary. 

O’Geary called the bank December Ist, indorsed the Cole 
check, presented the cashier, and asked for another check carry 
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away. The cashier gave him neither cash nor check, but told him 
leave the check and return few days later. O’Geary was given re- 
ceipt for the Cole check, and neither that check nor the Thames check 
was placed his credit. The Thames check was forwarded Rich- 
mond bank, where was placed the credit the Bank Virgilina 
December 1923. The check was collected the Richmond bank few 
days later. 

December 10, 1923, O’Geary again went the Bank Vir- 
gilina get check for $8,900 that could place the money 
South Boston bank. Instead giving O’Geary cashier’s check, the 
filled out check the Bank Virgilina, payable O’Geary’s 
order, and told him sign it. December 11, 1923, O’Geary pre- 
sented this check the Bank South Boston, which refused accept 
the check for the reason that the Bank Virgilina had been closed 
earlier the day. 

appeared that the bank had been insolvent for six years before 
was closed, and that its insolvency was all times known the 
O’Geary, however, had knowledge the bank’s insolvency. 

O’Geary’s claim for preferential payment was denied the 
ground that was general depositor the bank, and should share 
pro rata with the other depositors the distribution the funds avail- 
able for the payment the accounts due depositors. appeal, how- 
ever, was held that the evidence showed that O’Geary never made 
general deposit the $8,900 nor received any credit for the Cole check 
the Thames check, and consequently could not regarded 
general depositor. was further held that the proceeds the Thames 
check were impressed with trust favor O’Geary, and since the 
proceeds were mingled with the general funds the bank and passed 
into the hands the receiver, O’Geary was entitled payment the 
amount such proceeds out the funds the hands the receiver. 

holding that O’Geary was entitled preferential payment the 
court said: plainly appears from the evidence that Dennis O’Geary 
has never made general deposit the $8,900 with the Bank Vir- 
gilina, nor received any for the Cole check the Thames check. 
said did not intend deposit the Cole check the bank, did not 
fill deposit slip for that purpose. was not, far the record 
shows, running check account with the Bank Virgilina the time. 
had money interest-bearing certificates with the bank, and was 
unwilling his deposits therein. went the bank ‘to get 
another check carry away’ with him the South Boston bank, 
which had already determined place this money. While 
testimony somewhat confused, clear from the whole evidence that 
never intended be, and was not, depositor the Bank Vir- 
gilina, the money question. 


= 
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The money question was derived from the Thames check which 
was delivered the Bank Virgilina provide fund with which the 
bank was directed pay the Cole check drawn favor O’Geary. 
Equity regards that done which ought have been done, and Cole’s 
check favor O’Geary constituted equitable assignment the 
Thames check O’Geary. Federal Reserve Bank Peters, 139 Va. 57, 
123 Rep. 379. The bank never acquired any title the Thames 
check, the proceeds thereof, but held the same agent for the 
benefit 


PAYMENT DRAFT PERSON NOT ENTITLED 
PAYMENT 


recent decision the Commission Appeals Texas corre- 
spondent bank which paid the proceeds draft person not en- 
titled them was held liable for the amount. The case question 
first National Bank Coleman First National Bank Brownwood, 
278 Rep. 188. 

The circumstances under which the payment was made were rather 
unusual. appeared that Gates and his wife arranged borrow 
from the Bankers Loan Security Co. Fort Worth, Tex., the se- 
curity certain land owned them. The transaction was evidenced 
notes signed Gates and his wife and deed trust the land 
secure the payment the notes. The loan was negotiated for Gates 
Hurlbut, loan agent living Brownwood, Tex. 

Gates took three the notes which were payable the securities 
company, the National Bank Coleman, his local bank, and drew 
the securities company, favor the bank, three drafts, each 
which was for the amount one the notes. Each these drafts was 
attached the note corresponding amount. The bank entered 
upon its books credit favor Gates for the full amount the notes 
and sent the notes with the drafts attached its regular correspondent, 
the Brownwood National Bank, with letter instructing the latter bank 
allow Mr. Hurlbut inspect the papers before forwarding them 
Fort Worth. 

The Brownwood Bank, following the instructions contained the 
letter, permitted Hurlbut see the papers. expressed wish take 
them from the bank, but the bank refused permit him There- 
upon Hurlbut told the bank return the papers and that would 
commuhicate with Gates about them. The bank returned the papers 
the Coleman bank, and the latter communicated with Gates. pro- 
posed take the papers Brownwood, allow Hurlbut inspect them 
his presence, and then redeliver them the Brownwood bank. The 
Coleman bank agreed this arrangement and delivered the papers 


4 
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Gates, who went Brownwood, permitted Hurlbut inspect the papers, 
and made redelivery the package papers the Brownwood bank. 
Hurlbut went with Gates the bank and the latter stated that Hurlbut 
was assisting him securing loan his land. 

Before Gates went the Brownwood bank Hurlbut had informed 
him that the Brownwood bank could not handle one the notes with 
the draft payable the Brownwood bank attached, because was 
cash item, and had requested Gates draw the securities company 
draft for $3,500, the amount the note question, payable the 
Brownwood bank. Gates and his wife had drawn such draft and 
Gates had instructed Hurlbut use whichever draft would get the 
money for him. The draft drawn was Hurlbut’s possession the 
time the package papers was redelivered the Brownwood bank, but 
the existence the draft was unknown either the banks. 

the same day that the papers were redelivered the Brownwood 
bank, Hurlbut presented that bank the draft drawn favor 
Gates and his wife. Attached this draft was the note which had been 
originally attached the original draft drawn favor the Coleman 
bank. Hurlbut asked that the draft cashed and his account credited 
with the proceeds. The cashier merely looked the draft without ex- 
amining the paper attached and complied with Hurlbut’s request. 
The bank forwarded the draft Fort Worth, and was presented 
the securities company and paid, the note accompanying being re- 
tained the company. Thereafter Hurlbut, after withdrawing from 
the bank the proceeds the note, committed suicide. After his death, 
the Coleman bank learned the payment the $3,500 draft him, and 
demanded that sum the Brownwood bank. The demand was refused 
and the Coleman bank brought suit against the Brownwood bank. 

Among the facts found the jury were the following: That the 
plaintiff bank received the draft payable purchaser; that the 
drafts and the papers redelivered Gates the plaintiff bank were not 
redelivered his that was not agreed between the plain- 
tiff bank and Gates when the latter was given credit for the three drafts 
that Gates should not check against the deposit until the drafts were 
paid that the defendant bank, the use reasonable diligence the 
time gave Hurlbut credit for the $3,500 draft, could have ascertained 
that was drawn for the purpose getting money belonging Gates 
from the securities company the note originally attached the draft 
drawn favor the plaintiff for like amount. 

was held that since the plaintiff bank was purchaser. the 
proceeds the notes attached the drafts which received from 
Gates, had the right direct the handling the drafts and notes; 
that the payment Hurlbut the draft attached the $3,500 note 
was made violation the instructions received the defendant bank 
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from the that the defendant, having failed comply with the 
instructions with regard the note and draft for $3,500 was liable 
the plaintiff for that amount. holding the court said: 


jury found that the plaintiff error (plaintiff) became the 
owner purchase the proceeds the note attached the draft. 
Under this finding fact, the plaintiff error became entitled direct 
the handling the draft and the note attached. The testimony shows 
that did writing instruct the defendant error (defendant), after 
giving Hurlbut opportunity inspect the papers, present the draft 
with note attached the loan company, collect the money, and remit 
due course business the plaintiff error. The defendant 
error having accepted the drafts and the notes attached with these in- 
structions, thereby became the agent the plaintiff error 
and assumed the responsibility such agent, follow the in- 
structions given its principal the handling these drafts 
and notes. further seen that other instructions were ever given 
the plaintiff error the defendant error with reference the 
disposition this note with the draft attached, and having failed 
carry out these instructions, and also having failed notify the plaintiff 
error the claim Hurlbut that was entitled the proceeds 
this particular note another draft for like sum, and having paid the 
proceeds this note over Hurlbut violation its instructions, 
thereby became liable its principal for any loss occasioned its act 
with the demands Hurlbut. Barnes Cunningham, 193 
Ky. 740, 237 375. 

the Bankers’ Loan Securities Company, whom the note was 
made payable, refused accept and pay the draft attached 
when payment the same had been demanded the correspondent 
the defendant error bank, under the facts this case, the defendant 
error would not have had any cause action based upon such refusal 
coupled with allegation that had paid Hurlbut the money repre- 
sented said note for the obvious reason that the defendant error 
kad violated instructions given the plaintiff error. think 
this possible situation pertinently presents the mind the invalidity, 
legally speaking, every defense set the defendant error, and 
clearly establishes the right the plaintiff error the judgment 
rendered the trial court far the same relates the defendant 
error. 

‘‘The jury also found fact that the papers which were returned 
the plaintiff error the defendant error, and which were re- 
delivered the plaintiff error Gates and Gates redelivered 
the defendant error, were delivered Gates the property the 
plaintiff error. This finding harmony with the instructions given 
the plaintiff error the defendant error and was sufficient 
put the defendant error upon inquiry and notice the be- 
tween its instructions received from its principal and the demand 
Hurlbut when the latter demanded that the proceeds the note attached 
the draft which presented should credited his account. The 
jury also found fact that the defendant error had knowledge that 
the note attached the draft had been executed Gates and his wife 
get money from the loan and this fact, connection with 
the fact that the plaintiff error had become the owner said draft 
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attached said note, was additional sufficient reason why the de- 
fendant error should have refused comply with the demand 
Hurlbut delivering the proceeds the note with the draft attached 
Hurlbut, when remembered that the draft was not payable 
Hurlbut but was payable the defendant error itself. This es- 
pecially true, since the draft without the note had value. 

addition the findings the jury and those impliedly found 
the trial judge, and the draft itself its face imported the bank 
that was the property Gates, and giving the facts found the 
jury and the uncontroverted facts disclosed the testimony the weight 
which they are entitled, our opinion that the draft itself con- 
tained explicit direction that the proceeds when collected were 
placed the Gates trust for the plaintiff error. Had this 
been done and Gates had received and appropriated the money wrong- 
fully, believe still that the defendant error could have held the 
defendant error responsible for its failure obey the instructions 
given the plaintiff error when remembered that the defend- 
ant error had all the papers its possession, including the letter 
instructions, the time that this $3,500 draft was presented 
Hurlbut. The material facts found the jury and those undisputed 
the record not warrant the conclusion that the defendant error 
was authorized suppose that Gates drawing the draft its favor 
and placing the hands Hurlbut thereby intended pay 
but $3,500 place Hurlbut for any purpose possession the funds. 
Gates intended, the draft would have been made payable Hurl- 
but’s order and there would have been need the agency the 


transaction the part the defendant 


THE LAW BANK CHECKS 


second edition Brady Bank Checks, John Edson Brady, 
editor Law will brought out early 
September. When the first edition this book appeared 1915, 
found wide circulation among bankers and banking attorneys. new 
edition the book has been published since that time and the old edition 
has been out print for several years. 

The new second edition will considerably larger than the first one 
and completely revised and rewritten. will contain about 600 
pages, including complete index and table cases, and will cite 
some 2500 bank check decisions. 

The book which will present the entire law the subject bank 
checks divided into the following seventeen chapters: General Prin- 
ciples; II, Negotiability and Form; III, Delivery; IV, Consideration; 
Transfer; VI, Holders Due Course; VII, Presentment for Pay- 
ment; VIII, Notice Dishonor; IX, Protest; Altered Checks; XI, 
Forged Checks; XII, Payment Checks; XIII, Stopping Payment; 
XIV, Certification; XV, Overdrafts; XVI, Deposit and Collection; 
XVII, Clearing Houses. 


The Law Bank Checks 


Presentment Checks for Payment 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositors and Other Parties Connection with Presentment 
Checks for Payment 


JOHN EDSON BRADY 


NOTE. This series articles will discontinued with the one 
published the October issue for the reason that the material 
contained the series will incorporated the Second Edition 
Brady Bank Checks, now the press. 


115. Necessity for presentment check for payment. 
116. whom presentment may made. 

117. whom presentment may made. 

§118. Manner presentment. 

119. Forwarding check direct drawee. 

120. Time presentment check for purpose charging drawer. 


115. Necessity for presentment check for payment. 
The Negotiable Instruments Law provides that presentment for pay- 
ment not necessary charge person primarily liable. person 
primarily liable one who, terms the instrument, absolutely 
required pay it; that the maker note the acceptor bill. 
The statute further declares that, except otherwise provided therein, 
presentment necessary charge persons secondarily liable, that the 
drawer and may stated, general rule, that check 
must presented the drawee bank for payment before suit can 
brought against drawer indorser, unless presentment has been 
waived there are present excusing that 

order charge the drawer with liability the check, must 
presented for payment within reasonable time after its issue. But the 
failure present the check discharges the drawer only the extent 
the loss which may have suffered reason the holder’s neglect 
this regard. Such loss suffered the drawer where the drawee 
bank fails during the time the holder retains possession the 


Section the Negotiable Instruments Law. 

Culver Marks, 122 Ind. 554, Rep. 1086; Zlotnick Greenfeld, 
Mise. Rep. (N. Y.) 181, Supp. 776. 
See infra, 120, 125. 
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For the purpose charging the indorser check presentment must 
made within reasonable time after its last negotiation. failure 
make due presentment discharges the indorser, irrespective any 
actual loss may have sustained result the 

While has been held that memorandum check, that is, one bear- 
ing the word written across its face, abbreviation 
thereof, need not presented for payment and engagement the 
part the drawer pay absolutely without the formality present- 
check disputed and has been held that check inscribed merely 
indicates understanding that not presented immediately for 
payment.® 

Section the Negotiable Instruments Law, providing that making 
instrument payable bank equivalent order the bank 
pay for the account the principal debtor, does not make neces- 
sary for the holder note, payable bank, present the note 
the bank maturity under the penalty discharging the maker from 
liability the event the failure the bank prior presentment. 
The maker person primarily liable and under section the act 
presentment not necessary charge 


116. whom presentment may made. 

check may presented for payment the holder, any per- 
-son authorized receive payment his Presentment may 
made the personal representative the deceased owner check, 

check may stamped payable through bank, which 
ease the drawee bank not required pay unless presented through 
the bank thus named. When check made payable this manner and 
the holder presents through some medium other than the designated 
bank, may not lawfully cause the check protested upon the 
drawee’s refusal honor it. Protest under such will sub- 
ject the protesting party action for There may also 
binding stipulation check the effect that will not paid 


See infra, 126. 


Franklin Bank Freeman, Pick. (Mass.) 535; Cushing Gore, Mass. 
69; Turnbull Osborne, Abb. Prac. (N. Y.) 200. 


Dykers Leather Mfgrs. Bank, Paige, (N. Y.) 612. 
Binghampton Pharmacy Co. First Nat. Bank, 131 Tenn. 711, 176 
Rep. 1038. 
Section the Negotiable Instruments Law. 
Farmers’ Bank Nashville Johnson-King Co., 134 Ga. 486, 
85. 


10. Commercial National Bank First National Bank, 118 783, 
Rep. 524. 


4 
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whom presentment may made. 


Ordinarily check should presented for payment the paying 
teller the bank which drawn, but may, course, pre- 
sented any one authorized act for the bank this capacity. has 
been held that the delivery check the porter the drawee bank, 
when was making his round other banks for exchange paper, was 
good presentment, appearing that was the invariable practice 
the porter present checks thus received and return them the same 
day Where notary took check bank during 
banking hours for the purpose demanding payment, and, finding the 
bank’s doors closed, went the president another place, and de- 
manded payment him, there was held sufficient 


118. Manner presentment. 


presenting check for payment the bank which drawn, 
particular form expression necessary make legal demand 
and refusal. sufficient clearly appears that the bank, after 
demand, declines honor the check. the holder check requests 
the drawee bank his account, and the bank refuses, there 
sufficient presentment charge the drawer. not necessary for 
the holder, after such refusal, through the formality demand- 
ing payment 

principle would seem that there not sufficient presentment 
for payment, where the holder check requests the drawee bank 
certify it, and that refusal the bank certify would not justify 
the holder protesting the check. The holder entitled present the 
check for payment only and not entitled certification matter 
right. And has been held that there was not sufficient presentment 
case where debtor sent check his creditor for the amount 
claim, which had been placed attorney’s hands, and the creditor 
delivered the check his attorney, who presented the bank for 
certification and immediately gave notice dishonor the drawer upon 
certification being 

such case, the bank refuses certify the holder can charge 
the drawer and indorsers subsequently presenting the check for pay- 
ment within proper time. one instance appeared that the holder 
check presented the drawee, and upon being tendered the 
money, decided leave the bank. The bank suspended later 
the day. action against the drawer was held that, the holder 
presented the check for the purpose ascertaining whether was 


11. Merchants’ Bank Spicer, Wend. (N.Y.) 443. 

Niblack Park Nat. Bank, 169 Ill. 517, Rep. 438. 
13. Gregg George, Kan. 546. 

Fox, Abb. Prac. (N. Y.) 51, Barb. (N. 203. 


q | 4 
| 4 
q 
4 
q 
q 
q 
4 
q 
q 
4 
4 
4 
q 
q 
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genuine, was drawn against sufficient funds, for the purpose 
being identified the person entitled payment, not intending 
present for payment, could charge the drawer subsequently 
presenting the check for payment within proper time; but pre- 
sented the check for payment, and upon payment being tendered, de- 
cided leave the money the bank for his own protection, and the 
bank failed before again presented it, the drawer was 

case where the drawee refused honor check because 
doubted the genuineness the drawer’s signature, the drawee making 
request for time investigate, the presentment was held sufficient 
support protest and charge the drawer with liability, although 
the drawee later ascertained that the signature was genuine and would 
have paid the check again presented. This was held the theory 
that drawee bound know its depositor’s 

the drawee able and willing pay presentment and the 
payee his collecting agent receives the drawee’s draft instead cash 
does his peril; the drawee the check fails before the draft 
collected the drawer the check released from liability the 
even though the holder the check subsequently makes de- 
mand for payment upon the insolvent bank within the time ordinarily 
allowed for And the holder check receives from 
the drawee bank deposit slip instead demanding the loss falls 
upon the holder where the bank subsequently And where the 
payee checks indorsed them bank for collection, which bank de- 
posited them its own the drawee bank, was held that the 
drawer was exonerated, where the drawee was insolvent and closed its 
doors shortly thereafter.?° 

Where number checks are brought the drawee bank the 
same time, they should presented separately, and not group, 
order. authorize protest. case where seven checks were presented 
notary the drawee bank the same time, was held that protest 
one them was not proper. The checks should have been presented 
separately order permit the protest any them. this case 
appeared that the drawee had sufficient funds pay the check which 
was thereafter protested, but did not have enough money pay all the 

The check must exhibited the person from whom payment 


15. Simpson Pacific Mutual Life Ins. Co., Cal. 139. 

16. Allen Kramer, Ill. App. 205. 

Laurel Meat Co., Mont. 582, 230 Rep. 1081. 

18. Anderson Gill, Md. 312, Atl. Rep. 527, 200. 

19. Burns Yocum, Ark. 127, Rep. 956. 

20. Utah Construction Co. Western Pac. Ry. Co., 174 Cal. 156, 162 Pae. 


21. Peabody Citizens’ State Bank, Minn. 302, 108 Rep. 272. 


4 
Rep. 631. 
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demanded the time making the But, case where 
drawee bank paid check bearing forged indorsement, subsequent 
demand the payee, without exhibiting the check, was held sufficient 
charge the drawer, the possession the check the drawee obviating 
the necessity physical And the check must prop- 
erly indorsed the presentment insufficient. case where check 
indorsed the payee trust company was refused the drawee 
because the name the company, written the payee’s indorsement, 
was different from the name indorsed the company and the drawee 
failed before the check was presented with proper indorsement, was 
held that the drawer was discharged from 

has been held, with reference promissory note, that demand 
for payment calling the maker the telephone not sufficient 
presentment charge And this rule would undoubtedly 
applied the presentment check should the question arise. 


119. Forwarding check direct drawee. 

held that mailing check direct the drawee bank not 
proper method presentment and not sufficient charge the drawer 
the check with liability case where the check dishonored 
result this manner And, where check dis- 
honored direct result such method presentment, and not 
shown that there custom usage present this manner, the 
check will operate payment the debt for which was given and 
the holder cannot recover the amount from the 

The mere fact forwarding the check direct the drawee, and its 


dishonor, will not itself discharge the drawer indorser 


where appears that the check would have been paid, forwarded 
agent due time and presented him, that the act mailing 
the check the drawee discharges the other words, 
appears that amount diligence the part the holder would 
have resulted the collection the check, the laches, any, the 
holder sending the check the drawee, defense action 


22. Section the Negotiable Instruments Law. 

23. Garthwaite Bank Tulare, 134 Cal. 237, Pac. Rep. 326. 

24. Integrity Trust Co. Lehigh Ave. Assoc., 273 Pa. 46, 116 Atl. Rep. 539. 

25. Gilpin Savage, 201 167, Rep. 656. 

26. Herron Co. Mawby, Cal. App. 39, Pac. Rep. 872; Anderson 
Rodgers, Kan. 543, Pac. Rep. 1067; Planters’ Mercantile Co. Armour Packing 
Co., 109 Miss. 470, So. Rep. 293; McEwen Bros. Cobb, 104 Mise. Rep. (N. Y.) 
477, 172 Supp. 44, Contra; Citizens’ Bank Pleasantville First Nat. Bank, 
135 Ia. 605, Rep. 481. 

Herron Co. Mawby, Cal. App. 39, Rep. 872. 

28. Pelt Marlar, Ark. 111, 128 Rep. 554; Citizens’ Bank 
Nat. Bank, 135 Ia. 605, Rep. 481; Plover Sav. Bank Moodie, 135 Ia. 
685, 110 Rep. 29. 
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against the drawer indorser.2® one case has been held that the 
drawer discharged where does not affirmatively appear that the 
check would have been dishonored presented over the bank’s 


Time presentment check for purpose charging 
drawer. 


order charge the drawer check with liability thereon must 
presented for payment within reasonable time after its issue, and, 
determining what reasonable time, regard must given the 
nature the instrument, the usage trade business, any, with 
respect such instruments and the facts the particular case. These 
requirements are found the provisions the Negotiable Instruments 
Law; the statute, this particular, merely expresses the law existed 
before the adoption the The reason for requiring checks 
presented for payment within reasonable time after their 
issue that check not designed for circulation medium ex- 
change, and should, therefore, presented with dispatch and diligence 
consistent with the attending 

generally held that, order presented within reasonable 
time, where the holder the check and the drawee bank are the same 
place, the check should presented before the close banking hours 
the next business day after issued. the check not presented 
within such time and loss caused thereby, where the drawee bank 
fails the meantime, the drawer 


29. Lowenstein Bresler, 109 Ala. 326, So. Rep. 860; Citizens’ Bank 
First Nat. Bank, 135 Ia. 605, 113 Rep. 481. 


30. Planters’ Mercantile Co. Armour Packing Co., 109 Miss. 470, So. Rep. 
293. 


31. Sections 186 and 193 the Negotiable Instruments Law. McEwen Bros. 
Cobb, 104 Mise. Rep. (N. Y.) 477, 172 Supp. 44. 


32. Western Wheeled Scraper Co. Sadilek, Neb. 105, Rep. 765; 
Colwell Colwell, Ore. 103, 179 Pac. Rep. 916; Fegley Pa. 128. 

33. Industrial Trust, title Sav. Co. Weakley, 103 Ala. 458, So. Rep. 
854;Burns Yocum, Ark. 127, Rep. 956; National Plumbing Co. 
Stevenson, 213 Ill. App. 49; Northern Lumber Co. Clausen, Ia., 208 Rep. 
72; Gordon Levine, 194 Mass. 418, Rep. 505; Sulsberger Sons Co. 
Kramer, 170 App. Div. 114, 155 Supp. 775. 


(To continued) 
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Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


EFFECT DELAY PRESENTMENT 
CHECK 


Ferrari First National Bank Connellsville, Supreme Court 
New York, 216 Supp. 280 


The defendant bank issued checks drawn against bank in. Rome, 
Italy. The defendant bank had balance with the Rome bank but 
deposited funds with banking firm New York which did have 
account with the Rome bank and the New York firm notified the Rome 
bank pay the checks upon presentment and debit the firm’s ac- 
count. Before the checks were presented, the New York firm failed. 
was held that the defendant was still liable the checks although 
the checks were not presented within reasonable time. 

The general rule that, where the holder check does not pre- 
sent within reasonable time, the drawer discharged from liabil- 
ity the extent any loss caused the delay. Under this rule 
the holder takes the risk the failure the drawee bank prior 
presentment, but does not take the risk the failure inter- 
mediary bank chosen the drawer its agent for the purpose 
supplying the drawee with funds. 


Action Francis Ferrari against the First National Bank 
Connellsville, Pa. Judgment for plaintiff. 

Foster, Guardia Cutler, New York City Cutler, New 
York City, counsel), for plaintiff. 

Garrett Brownback, New York City (J. Doyle, New York 
City, counsel), for defendant. 


PROSKAUER, J.—On September 1922, the defendant issued four 
checks, respectively for 9,000, 10,000, 10,000, and 9,000 lire, drawn 
the Commerciale Italiana, Rome, Italy, and directing that bank 
from balance against this The checks were not presented 
for payment until after the lapse reasonable time. Payment was 
refused for lack funds. The defendant bank did not place funds di- 
rectly with the bank Rome with which meet these checks. paid 


similar decisions see Banking Law Journal Digest (Third 


Edition) 1081. 
597 
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money the firm Knauth, Nachod Kuhne New York 
City, and that firm notified the Rome bank pay these checks upon pre- 
sentation and debit the account Knauth, Nachod Kuhne with the 
amount the checks when paid. Knauth, Nachod Kuhne had suffi- 
cient balance with the bank Rome meet the checks. They never 
directed, however, the appropriation any their deposit the checks 
advance presentment. They were subsequently adjudicated bank- 
rupt, and their entire balance was withdrawn from the Rome bank 
the trustee bankruptcy prior the presentment the checks. 

Delay presentment check discharges the drawer only ‘‘to the 
extent the loss caused the Negotiable Instruments Law, 
322. The question here whether the defendant has legal sense 
suffered damage reason the delay. The answer that question de- 
pends upon the obligation the drawer. Hibernia Nat. Bank 
Lacombe, 367, 379 Am. Rep. 518), Danforth, J., thus states 
the duty the drawer: 

substance, the drawer undertakes that there shall paid the 
holders the check the sum money therein mentioned the place 
named. These things are the essence the contract, and unless per- 
formed the object the payee defeated. The check evi- 
dence the contract, and under the general law the contract itself. 
view this the parties have contracted. The drawer undertakes that 
the drawee shall found the place where be, and 
shall have effects his hands, and from these, upon considerations 
(good between him and the drawer, and with which the payee has 
nothing do), pay the check. undertakes, therefore, that shall 
paid when presented, and, although the drawee designated make the 
payment, he, between the payee and drawer, only instrument 
the drawer, and the latter, therefore, since undertakes for his 


agent’s act, ‘undertakes that shall done all events.’ Mellish 


Again, Baldwin’s Bank Penn Yan Smith, 215 76, 80, 
109 138, (L. 1918F, 1089, Ann. Cas. 1917A, 500), Miller, 
J., Says: 

reason for exonerating the drawer check case loss 
sulting from failure present reasonable time that the 
drawing check virtually appropriation, though not assign- 
ment, (pro tanto) the drawer’s funds the bank. See Little Phenix 
Bank, Hill, 425, 428. the holder the paper 
secure payment, and loss resulting from his neglect should fall upon him, 
not the drawer, who has further duty 


the drawer has performed this obligation, and loss ensues, where 
the drawee becomes insolvent prior the presentment, the money 
deposited with the drawee meet the check depreciates, then the drawer 
discharged. The holder the check, his delay presentment, 
takes the risk the failure the drawee bank, provided the drawer 


4 
2 
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has performed his obligation. But does not take the risk the failure 
intermediary chosen the defendant its agent for the purpose 
supply the drawee with funds. The payee ‘‘has nothing do’’ with 
the means chosen the drawer pay the check. Hibernia Nat. Bank 
Lacombe, supra. 

Assuming, moreover, that arrangement the drawer have the 
checks honored against the balance third party constitutes perform- 
ance the drawer his obligation have effects the hands the 
drawee, that obligation was continuing one. First Nat. Bank 
Portland Linn County Nat. Bank, Or. 296, 614, stated: 


check purports made upon deposit meet it, and pre- 
supposes funds the drawer the hands the drawee. But the 
drawer has such funds the time drawing his check, subse- 
quently withdraws them, commits fraud upon the payee, and can 
suffer loss damage from the holder’s delay respect present- 
ment notice. such liable, and insist upon formal 


Parsons Notes and Bills (2d Ed.) vol. 72, stated: 


check presented long after date, and refused payment, 
not account failure, but because the drawer has closed his account 
withdrawn his funds, the drawer still 


What really happened here was the exact equivalent withdrawal 
funds the drawer. were assumed the drawer’s favor that 
the arrangement with Knauth, Nachod Kuhne was the equivalent 
deposit funds meet the checks, these funds were withdrawn the 
legal representative the agent through whom the drawer made this 
equivalent deposit. arriving this conclusion have given 
weight whatever the alleged oral agreement that there might delay 
presentment. 

Verdict directed for plaintiff the sum $1,672, with interest from 
April 1924. 


RIGHTS HOLDER CHECK RECEIVED 
CLEARING 


Leach Iowa State Savings Bank, Supreme Court Iowa, 209 
Rep. 279 


Upon clearance checks between two banks, one bank gave the 
other draft the first bank’s correspondent for the amount due. 
The bank giving the draft failed before the draft could collected. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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was held that the bank receiving the draft was not entitled 
preference the assets the insolvent bank. 


This appeal the Superintendent Banking from order 
preference entered the district court insolvency proceedings 
against the Iowa State Savings Bank. The order preference was en- 
tered favor the intervener, First National Bank, which appellee 
herein. Reversed. 

Ben Gibson, Atty. Gen., and Helmer Minnich, Carroll, for ap- 
pellant. 

Douglas Rogers, Manning, for appellee. 


EVANS, J.—The basis the claim appellee for preference 
transaction clearance checks between and the insolvent bank. 
Both banks were engaged the banking business the town Man- 
ning. clearance between them checks, held respectively each 
against the other, balance was struck $945.61 favor the ap- 
pellee. The Iowa State Savings Bank issued its draft the appellee for 
such amount, drawn its Chicago correspondent. The doors the 
drawing bank were closed immediately thereafter, and the draft was 
never paid. 

The case fully covered our holding Danbury State Bank 
Leach (Iowa) 207 336. 

not overlook that appellee contends for distinction between 
this case and the cited cases this: That the checks presented 
the insolvent bank were held only agent for collection and that 
presented the same only the course The allegation 
this effect largely one conclusion rather than statement 
fact. The checks appear have been the appellee and 
have been presented the clearance the appellee holder thereof. 
Credit therefor was given the appellee and not any alleged prin- 
The draft was issued the appellee and not any alleged prin- 
cipal. The course pursued both banks reference these checks 
appears have been the ordinary one clearance and mutual offset. 

Moreover, the appellee had assumed other relation the checks 
than that agent for collection thereof, then the resulting loss would 
that the principal and not the agent. The right action would 
the principal and not the agent. The alleged distinction therefore 
between the case bar and that the Danbury State Bank could avail 
appellee nothing. 

While denying the appellee’s right preference claimed it, 
the appellant conceded that the appellee entitled classified 
depositor. Such will the order. all other respects the order the 
court reversed. 

Reversed. 


chia 
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FEDERAL RESERVE BANK NOT REQUIRED 
CREDIT CHECKS BEFORE COLLECTION 


Pascagoula Nat. Bank Federal Reserve Bank Atlanta, United States 
Circuit Court Appeals, Fed. Rep. (2d) 866; Affirming 
Banking Law Journal 367. 


Section the Federal Reserve Act, which provides that ‘‘every 
Federal Reserve Bank shall receive deposit par from member 
banks checks and drafts drawn upon any its 
does not require Federal Reserve Bank, receipt checks drawn 
any its depositors, credit the amount thereof cash subject 
withdrawal before receiving payment the checks. 

Under section the Federal Reserve Act, amended, mem- 
ber bank cannot charge exchange checks drawn itself, and re- 
ceived from Federal Reserve Bank, whether such Federal Reserve 
Bank the owner the checks holds them for collection. 


Suit the Pascagoula National Bank Moss Point and Pascagoula, 
Miss., against the Federal Reserve Bank Atlanta and another. From 
decree dismissing the bill [2d] 465), plaintiff appeals. Affirmed. 

Alex Smith, Jr., Atlanta, Ga. (Smith, Hammond Smith, 
Atlanta, Ga., and Denny Heidelberg, Pascagoula, Miss., the 
brief), for appellant. 

Newton Baker, Cleveland, Ohio, and Hollins Randolph and 
Robert Parker, both Atlanta, Ga. (Walter Wyatt, Washington, 
C., and Montgomery Angell, New York City, the brief), for 
appellees. 


WALKER, J.—This appeal from decree dismissing bill 
filed the appellant, national bank located Mississippi. The ques- 
tions raised are well stated follows the opinion rendered the Dis- 
trict Judge: 


present case involves the handling checks between the Fed- 
eral Reserve Bank and one its members, under regulation the 
Federal Reserve Board. That regulation, adopted execute the col- 
lection and clearing house powers granted section and section 
the Federal Reserve Act (Comp. St. 9796, 9799), requires that 
each Federal Reserve Bank shall exercise the function clearing 
house, and checks terms and conditions particularly set forth, 
whose effect, far here material, that each Reserve Bank will re- 
ceive par checks which ean collected par, and only such, 
they sent its own member and affiliated banks, for the 
account other Reserve Banks, and whether the checks are drawn 


similar decisions see Banking Law Journal Digest (Third 
Edition) 412. 
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its own member banks nonmember banks, and that the checks sent 
each Reserve Bank will counted reserve become available for 
withdrawal the bank sending them (subject final payment) only 
accordance with time schedule based experience the average 
time required collect checks drawn the different points. The ob- 
servance this regulation the Reserve Bank Atlanta results 
refusal permit the complainant, one its members, deduct 
the previously charged ‘exchange’ compensation for remitting pay- 
ment for checks.drawn complainant, and prevents complainant get- 
ting immediate credit for checks sent the Reserve Bank when 
drawn points distance from Atlanta, whereby loses the use 
the during the period delay. The complainant contends, first, 
that the provision section the Reserve Act entitled 
immediate par, for checks drawn any the depositors 
the reserve bank Atlanta, matter what distance from Atlanta 
the drawee may be; second, that under the Hardwick Amendment 
section (section 32, Stat. 234 [Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, 9796]), has the right make charge for remit- 
ting payment the Reserve Bank Atlanta checks drawn itsclf 
when these are not the property the Reserve Bank, but are handled 
for collection third, that under section the Reserve Bank Atlanta 
has right have collect any checks drawn complainant which 
come the Reserve Bank from source outside the Sixth reserve dis- 
trict; fourth, that, the Reserve Act authorizes this deprivation 
complainant’s right charge for remittance, takes its property with- 
out due process law, contrary the Pascagoula 


Bank Federal Reserve Bank Atlanta (D. C.) (2d) 
465. 


The claim that, for checks drawn upon any the depositors the 
Federal Reserve Bank Atlanta (herein referred appellee, 
sent delivered appellant appellee for deposit, appellant 
was entitled immediate credit par deposits subject 
checked drawn based upon the provision section 
the Federal Reserve Act (38 Stat. 265, Comp. St. 9799, 
par. 12) that ‘‘every Federal Reserve Bank shall receive deposit 
par from member banks checks and drafts drawn upon any 
its depositors.’’ That provision explicit imposing Federal 
Reserve Bank the duty receiving deposit from member banks 
checks and drafts drawn upon any its depositors, and requiring 
that such checks received par. The amount the credit 
given the depositor prescribed, but not the time giving it, unless the 
language used means that the amount called for such check, upon 
the receipt the Reserve Bank, once becomes subject 
withdrawn the depositor’s checks. 

the absence statute otherwise providing, the express im- 
plied agreement understanding the parties determines whether 
bank accepting from depositor check another bank required 
give credit therefor the time the acceptance subsequent 
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time, the bank not being required give immediate for the check 
for cash, manifests its intention not so. National 
Bank Burkhardt, 100 686, Ed. 766; Burton United 
States, Ct. 243, 196 283, Ed. 482; St. Louis Ry. 
Co. Johnston (C. C.) 243. The opinion the first-cited case 
shows that was distinctly recognized that, where bank takes from 
depositor check another bank, the depositor not entitled credit 
for the check the time its delivery, that time has notice that 
the giving credit therefor would deferred time the future. 
The following from the opinion the last-cited case: ‘‘It quite cer- 
tain that bankers not invariably credit their customers for sight 
paper for cash, but are generally influenced the financial respon- 
sibility the customer, the drawee the paper, both. bank 
does not wish assume the relation debtor for the paper the 
depositor, this intention may manifested very explicit manner 
the paper paper.’’ 

The relation between bank and customer having checking ac- 
count with does not necessarily imply that for checks other banks 
sent delivered for deposit the customer entitled 
for cash prior the presentation and collection such checks. The 
receipt bank checks other banks for collection and and 
making the amount credited therefor subject withdrawal the 
depositor only after collection are ordinary incidents such relation. 
could not well said that banks receiving checks other banks 
not thereby engage receiving deposit checks. Appellee’s above- 
mentioned regulation disclosed its intention the time the amount 
the customer’s checking deposit. That regulation not inconsistent 
with the requirement that appellee ‘‘shall receive deposit 
such check, unless that requirement gave appellant the right 
for such sight paper for cash. 

above indicated, the duty bank, whether imposed statute 
agreement, receive deposit checks other banks, does not 
necessarily imply that the amount credited for check becomes, 
immediately upon the bank’s receipt it, part the depositor’s bal- 
ance, subject checked against and withdrawn. Uncontroverted 
evidence this case showed that there general custom among banks 
refuse pay checks drawn against uncollected funds. The provision 
question construed the light customs affecting the rela- 
tions banks and their customers. Furthermore, that provision has 
the meaning attributed behalf the appellant, practically has 
the effect requiring Reserve Bank buy from member banks checks 
its depositors and pay cash therefor the amount they call for, 
lend without interest that amount such checks for whatever 


. 
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time may elapse between the bank’s receipt them and the presentation 
them the drawees for payment, the obligation incurred the 
member bank such transaction being repay the Reserve Bank 
the amount checks not paid the drawees. That the lawmakers did 
not intend the provision question have that effect persuasively 
indicated other provisions the Federal Reserve Act. 

member bank’s checking deposit reserve bank constitutes also 
its reserve balance provided for section the act, amended 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, 9801). That reserve 
balance required ‘‘an actual net balance’’ equal not less than 
prescribed per centum the aggregate amount its demand de- 
posits and prescribed per centum its time deposits. far 
balance represented uncollected checks other banks received 
from depositor, could not well considered either actual 
net. The value such paper may consist wholly the depositor’s ob- 
ligation repay the amount credited therefor advanced thereon. 
Evidently was not intended permit the depositor’s promises make 
good counted determining the amount its ‘‘actual net bal- 
Section the act, amended (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, 9796), prescribes the character paper which 
Reserve Bank may discount for. make advances its member 
banks. Neither the provision that section nor any other provision 
the act indicates intention authorize Reserve Bank invest its 
funds uncollected checks.on other banks presented member 
bank. 

under the provision question Reserve Bank required, upon 
the receipt for deposit from member bank checks drawn 
any its depositors located where there office Reserve Bank, 
the amount thereof the reserve account such member 
bank, apparent that the Reserve Banks would constantly have many 
millions dollars their resources invested noninterest-bearing 
paper transit. That result not consistent with due effect being 
given the provision what member bank may obtain advances 
from Reserve Bank. For reasons above indicated, conclude 
that the provision question does not require the appellee, upon its 
receipt from appellant for deposit checks drawn upon any the ap- 
pellee’s depositors and prior the payment such checks, credit 
the amount thereof for cash, thereby making such amount once 
subject withdrawn appellant. 

view the unequivocal language paragraph amended 
section the Federal Reserve Act collection charges against 
Federal Reserve Banks, and the decisions the cases American 
Bank Federal Reserve Bank, Ct. 649, 262 643, Ed. 
1153, and Farmers’ Bank Federal Reserve Bank, Ct. 651, 262 
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fluous add anything what was said the opinion rendered the 
District Judge support the conclusion that appellant was not en- 
titled make exchange remitting charges checks itself received 
from appellee, whether appellee was the owner those checks held 
them for collection, pursuant authority conferred the Federal 
Reserve Act. 
The decree affirmed. 


FOSTER, (dissenting).—Section the Federal Reserve Act 
provides that every Federal Reserve Bank shall receive par 
from member banks checks and drafts drawn upon any its depositors. 
Section the act, amended, provides that any Federal Reserve 
Bank may receive such deposits from member banks, but does not 
specify par, and further provides that both member and nonmember 
banks may make reasonable charges for collection payment 
and drafts and remission thereof exchange otherwise, provided 
such charges shall made against the Federal Reserve Banks. 

this case appears that the appellee does not give immediate 
for checks deposited member banks, drawn other member 
banks. Regulation provides for holding such checks suspense for 
period sufficiently long allow for collection the ordinary course 
events before credit given. This plain violation section 
the act. Receiving checks for collection not receiving them de- 
posit. 

idle say that give immediate credit checks deposited 
would require the Reserve Bank lend millions its money without 
interest. nearly all cases crediting the check and subsequent 
collection would mere matter bookkeeping. the Reserve Bank 
applied clearing house methods, they are authorized do, probably 
most the items could handled the bank. 

The danger loss the Reserve Bank also infinitesimal. The 
member banks are stockholders the Reserve Bank proportion 
their own capital and surplus. the event the failure member 
bank, the Reserve Bank has first lien its stock. The member bank 
also required keep certain percentage its total deposits de- 
posit with the Reserve Bank, this instance per cent. the time de- 
posits and per its general deposits. the check deposited 
were not fact paid, the Reserve Bank could immediately charge 
against the deposit. that reduced the deposit below the legal require- 
ment, the penalty provided the act could applied. The penalty 
usually enforced for reduction the required deposit below the 
minimum charge the discount rate and per cent. additional 
the deficit until repaid. 
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The Reserve Bank has the right make frequent examinations 
the member banks, and call for statements their affairs whenever 
thought necessary. they have ample opportunity judge the 
solvency the member banks. The minimum deposit required the 
sionally these deposits were reduced below the minimum. course, 
the statute should not construed require Reserve Bank give 
immediate credit, regardless the solvency the depositor and the 
payee the check, nor give credit, there cause suspect that 
the check not genuine, for any other reason will not paid when 
presented. 

arguendo that, construing the two sections to- 
gether, discretion vested the appellee take checks from member 
banks drawn other member banks the same reserve district merely 
for collection, then seems the appellee the other horn 
the dilemma. can hardly said the charge made for payment 
collection such checks charge made against the Federal Reserve 
Bank. 

contended that, although the Federal Reserve Bank receives 
checks the manner above indicated, that say, for collection, they 
receive them deposit for collection, and must credit them par when 
collected consequently collection charge would still made against 
the Reserve Bank, which would illegal. 

The Supreme Court, Farmers’ Bank Federal Reserve Bank, 
Ct. 651, 653, 262 page 653 (67 Ed. 1157, 635) 
said this: ‘‘Par clearance does not mean that the payee check, who 
deposits with his bank for collection, will his account 
with the face the checks His bank may, despite par 
clearance, make charge him for its service collecting the check 
from the drawee bank. may make such charge, although both 
and the drawee bank are members the federal reserve system; and 
some third bank which aids the process collection may likewise 
make charge for the service renders.’’ 

The argument that the Reserve Bank must inevitably credit the face 
the check when collected not sound. Section does not require it, 
nor does reasonable construction section 16. seems 
clearly the intention Congress that the Federal Reserve Bank shall 
give its member banks immediate credit for checks drawn other 
member banks the same district. 

wrong this conclusion, then inevitably follows that the 
member banks have the right make collection and exchange charges 
such checks, the charge cannot said made against the Re- 
serve Bank when the check merely held for collection. 

these reasons respectfully dissent. 


} 
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SURETY COMPANY LIABLE FIDELITY 
BOND 


National Surety Co. Fletcher Savings Trust Co., Appellate Court 
Indiana, 151 Rep. 622. 


The receiver insolvent investment company brought 
action fidelity bond executed the defendant surety company 
the terms which the defendant agreed indemnify the invest- 
ment company against loss money other personal property 
through the fraud, dishonesty, forgery, theft, embezzlement, 
wrongful abstraction certain employee. was alleged that the 
employee question committed various acts fraud, dishonesty, 
embezzlement, and wrongful abstraction, which resulted 
the company. The losses resulted part from the employee’s 
acts concealing the financial condition the company that 
dividends were declared and paid while the company was insolvent, 
lending money the company’s possession irresponsible per- 
sons, and causing money belonging others the custody the 
company used the company for its own purposes. was 
held that the bond covered the losses. was also held that the de- 
fendant, inviting the plaintiff file proof loss, after learned 
that the employee had committed acts which created liability against 
it, waived provision the bond requiring notice loss given 
within specified period. judgment for the plaintiff was af- 
firmed. 


Action the Fletcher Savings Trust Company and others against 
the National Surety Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 

Willson Willson, Indianapolis, for appellant. 

Miller, Daily Thompson, Indianapolis, for appellees. 


German Investment Securities Company, hereinafter referred the 
German Company, against appellant, recover two fidelity bonds, 
whereby appellant for consideration agreed indemnify the German 
Company against loss, not exceeding $20,000 each bond, reason 
the fraud, dishonesty, forgery, theft, embezzlement wrongful abstrac- 
tion one George Seidensticker, while the services said company. 
One bond was dated June 11, 1915, and the other June 1917. The 
first paragraph complaint was founded upon the bond June 
1917, while the second paragraph complaint was the bond given 
1915. There was verdict and judgment favor appellant the 


NOTE—For similar decisions see Banking Law Journal Digest 


§ 


608 THE BANKING LAW JOURNAL 


second paragraph complaint, and further mention will made 
that paragraph. 

The first paragraph complaint alleges: That Seidensticker was 
the employ the German Company treasurer and manager from its 
organization 1903, July, 1918, when appellees were appointed re- 
ceivers. That June, 1917, for consideration appellant executed the 
bond sued on, copy which made part the complaint. That 
the terms thereof appellant agreed indemnify the German Com- 
pany from loss not exceeding $20,000 money other personal prop- 
erty, including money personal property for which the company was 
responsible, through the fraud, dishonesty, forgery, theft, embezzlement, 
wrongful abstraction Seidensticker, either directly connivance 
with others, while was engaged the service said company and 
while the bond was That while Seidensticker was the em- 
ploy the company, and while acting under his employment treas- 
urer and manager, and subsequent the execution the bond sued on, 
committed various acts fraud, dishonesty, embezzlement, and 
wrongful abstraction, which resulted loss the company follows: 

That the company was insolvent and had funds profits out 
which pay dividends and was not able pay dividends. That 
Seidensticker, with full knowledge such facts, dishonestly caused and 
permitted the books the company incorrectly kept and false 
entries made therein not show the true condition the 
That dishonestly caused accounts which knew were 
worthless carried good assets. That dishonestly caused the 
value the real estate the company increased without regard 
its true value, all for the purpose dishonestly and fraudulently con- 
cealing the true financial condition the company. That dishonestly 
procured the declaration dividends and payment dividends, know- 
ing the company was insolvent and that there were profits out which 
pay dividends, the company’s loss the sum $6,000. 

That reason false entries and the worthless 
assets good assets Seidensticker was able and did make false state- 
ments the financial condition the and thus procured loans 
aggregating $30,000, when knew his statements were false, and for 
which loans the company was responsible. 

That Seidensticker directly, and connivance with other officers 
and employees the company, dishonestly loaned money the pos- 
session the company persons him known financially ir- 
responsible, the damage and loss the company amount more 
than $18,000. 

That the company was possession money belonging con- 
tractors, and which had come into its possession for the agreed purpose 
being paid the.city Indianapolis guaranties contracts for 
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work, and that Seidensticker dishonestly and wrongfully diverted, 
and misappropriated such money aggregating more than $10,000, and 
that caused and permitted used the company for its own 
purposes and the loss the company. 

That the company, trustee, took and held mortgages which 
there were provisions authorizing the debtors pay part the debts 
before maturity. That many such debtors took advantage such 
provisions and numerous instances paid the company money 
account the principal loans, which were evidenced bonds. That 
Seidensticker, with full knowledge the facts, dishonestly and wrong- 
fully caused and permitted such money appropriated and lost 
the transactions the company, that, when the holders the bonds 
which had been given the company and which had sold, 
such bonds for payment, there was money with which pay them. 
There follows itemized statement the amounts paid, and which 
had been appropriated Seidensticker, and which aggregated more 
than $7,000. 

That during the time covered the bond customers the com- 
pany deposited with more than $6,000 for the express purpose 
purchasing certain improvement bonds, and that Seidensticker, with 
knowledge such facts, dishonestly abstracted such money and caused 
used the company and lost, and bonds were purchased 
for the persons depositing such money. 

That the company, through the insistence and wrongful conduct 
Seidensticker, received and accepted deposits money from cus- 
tomers for which money the company became and was responsible, and 
all which Seidensticker wrongfully and dishonestly caused used 
the company and lost. 

That Seidensticker was guilty embezzlement, that, while 
the company was, knew, insolvent, and knowing that the company 
was not legally authorized banking business, dishonestly ac- 
cepted from divers persons deposits money aggregating more than 
$64,000, all which was lost the persons depositing such money. 

The complaint further alleges: That when appellees took over and 
began investigate the affairs the company they found them 
almost unintelligible and confused condition. That expert accountants 
were employed make examination the books the company 
which took several months. That the earliest practical time after 
appellees had reason believe there had been acts within the purview 
the bond, committed Seidensticker, which had resulted loss, they 
gave written notice thereof appellant, after which appellant, knowing 
Seidensticker had committed acts which would create liability against 
it, invited appellees file their proof loss, which proof was duly filed. 
That appellant waived the provision the bond concerning the giving 
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notice within specified time and waived the informalities, 
the notice given, and that appellant thereafter returned appellees 
the proof loss and denied liability. 

the bond question agreed indemnify the German 
Company, therein called the employer, against loss, not exceeding $20,- 
000, ‘‘of any money other personal property (including money 
other personal property for which the employer responsible) through 
the fraud, dishonesty, forgery, theft, embezzlement, for wrongful ab- 
straction, George Seidensticker, hereinafter called the employee, di- 
rectly connivance with others, while the employee engaged 
the service the Among other things, the bond provided 
that: 


the the employer any dishonest act the 
part the employee, the employer shall, the earliest practical moment, 
and all events not later than five days after such discovery, give 
written notice thereof addressed the surety its home office. Affirma- 
tive proof loss under oath, together with full particulars such loss, 
shall filed with the surety its home office within three months after 
such discovery. Legal proceedings for recovery hereunder may not 
brought until three months have elapsed after such proof loss has been 
filed with the surety, nor brought all unless begun within six months 
after such proof loss has been filed with the 


Appellant demurred each paragraph the complaint for want 
facts and also each the several alleged breaches the bond 
designated the letters ‘‘A’’ 

The objections made the complaint are: (1) That does not allege 
that appellees performed the conditions the bond. (2) That the 
bond required the obligee notify appellant, within five days after dis- 
any dishonest act and that the obligee would 
file proof loss with full particulars within three months after such 
discovery, and that there allegation that either these conditions 
was complied with, nor are the facts alleged sufficient show waiver 
such (3) That the fraudulent and dishonest acts 
Seidensticker are not alleged have been performed him while act- 
ing within the his duty employee. (4) That all the 
acts which Seidensticker charged with doing were done him for 
the sole benefit the company, and for that reason not covered 
the bond. 

support the contention that the court erred overruling the 
demurrer, appellant, under the head ‘‘Propositions, Points, and Au- 
says that the allegation that appellees gave notice the 
practical moment after they had reason believe’’ Seiden- 
sticker had committed any act within the purview the bond which re- 
sulted loss, without saying anything about the five days, and that 
appellant ‘‘invited plaintiffs file their proof loss, was required 
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the terms the policy, which was duly was not sufficient 
show that appellant had waived the provision requiring notice within 
five days; and that the invitation appellees file proof 
loss was not waiver the condition requiring notice 
within the five-day period, because allegation that ap- 
pellant the time such invitation knew the five-day period had there- 
tofore expired, there can waiver the absence knowledge. 

These contentions cannot sustained. The complaint alleges that, 
when appellant invited appellees file their proof loss knew 
Seidensticker had committed acts which created liability against it. 
knew such facts, invitation file proof loss was waiver 
notice. Not only this, but the record clearly shows that appellant was 
notified the fact that the receivers had been appointed for the com- 
pany immediately after such appointment; that Seidensticker had disap- 
that the books and affairs the company were the hands 
expert accountants for examination; and that through appellees and its 
representative Indianapolis, who was vice-president appellant 
company, was advised the situation affairs rapidly informa- 
tion secured. Appellant was given notice once the ap- 
pointment the receivers, and was informed that the receivers had rea- 
son, even before the experts had made examination the records 
the company, believe that the examinations would disclose liability 
the part the appellant, and that appellant was given opportunity 
make such investigation might desire. There was reversible error 
the overruling the demurrer the complaint. 

Appellant contends that the several alleged breaches the bond, 
designated the complaint and are not covered the 
provisions the bond, for the reason that the fraud alleged was 
procuring the money, and that the facts alleged not show any loss 
reason any dishonest act the employee. have doubt but 
that the bond covered the alleged breaches and The un- 
contradicted evidence shows that the amount lost the company, ac- 
count these breaches, exclusive any interest, was more than $40,000. 
The amount covered and not including any interest, $22,- 
696. This being clearly shown the uncontradicted evidence, can- 
not see how appellant was harmed, even conceded that the de- 
murrer breaches and should have been sustained. There was con- 
cededly due appellees under the undisputed evidence, because breaches 
and much more than the amount the judgment. must 
assumed, view the uncontradicted evidence, that the judgment 
based upon that evidence which sufficient sustain it. Breaches 
and and and ignored entirely, and the uncon- 
tradicted evidence will sustain the judgment and show right result was 
reached. This being true, there was reversible error overruling the 
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demurrer any the alleged breaches the bond. See Louisville, 
Lighting Co. Beck (Ind. Sup.) 145 886. 

Appellant complains the action the court striking out its 
third paragraph answer. Appellant already had answer gen- 
eral denial the record, which put issue everything alleged the an- 
swer stricken out. There was therefore error striking this answer 
from file. 

Nor did the court err refusing instruct the jury that there could 
recovery because the several alleged breaches the bond. 
have examined each the alleged reasons for new trial, and not find 
any reversible error. 

Judgment affirmed. 


SURVIVING MAKER SOLELY LIABLE 
JOINT NOTE 


First Nat. Bank Marathon Knickerbocker, New York Supreme 
Court, 214 Supp. 465. 


Knickerbocker and Earl Barton were joint makers 
note. After the death both makers action the note was 
brought against the executors Knickerbocker. The estate Bar- 
ton, who predeceased Knickerbocker, was insolvent. The executors 
sought have the representative the estate Barton joined 
was that the representative Barton’s estate 
should not brought into the action for the reason that upon Bar- 
ton’s death Knickerbocker, the surviving maker, became solely liable 
the note. 


Action the First National Bank Marathon against Wayne 
Knickerbocker and another, executors Milton Knickerbocker, 
deceased. defendants’ motion for order have the representa- 
tive the estate Earl Barton, deceased, joined defendant. 
Motion denied. 

Lusk, Buck Ames, Cortland, for plaintiff. 

John Smith, Endicott, for defendants. 


RHODES, J.—This action upon promissory note made the 
plaintiff Knickerbocker and Earl Barton. Both the 
makers are dead, the said Barton having predeceased the said Knicker- 
bocker. representative Barton’s estate has been appointed, and 
alleged the complaint, and undisputed the facts adduced up- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 577. 
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this motion, that Barton’s estate insolvent. Plaintiff having brought 
this action against the executors said Knickerbocker, motion now 
made behalf said defendant for order joining codefendant 
the representative the estate said Barton, upon the ground, 
stated the moving affidavit behalf defendant herein, that the 
face the complaint appears that the representative the estate 
Earl Barton, deceased, should joined defendant this action. 
The note, far material here, follows: 


promise pay order First National Bank Mara- 
thon, Y., five thousand dollars. 
Knickerbocker. 

Earl Barton.’’ 


common law note this form was regarded joint only. See 
Yorks Peck, Barb. 644. far aware the Negotiable In- 
struments Law has not changed the common law this respect. While 
the presumption that note this form joint only, such presump- 
tion may rebutted appropriate allegations and proof, but the 
plaintiff has not attempted and does not seek overcome this presump- 
tion, nor has the defendant done so. Upon the death Barton, one 
the makers, Knickerbocker, the surviving maker, remained the only 
one liable upon the note, and this result followed virtue their 
agreement. other words, that was the intent the parties implied 
from the form and language their contract. certain cases joint 
liability, where the surviving maker insolvent, equity permits re- 
course had against the estate the deceased maker, not because 
the form the contract creates any such liability against the deceased, 
but apparently equity requires that, between the holder 
the note and the deceased maker, the loss should fall upon such maker 
who was party inducing the money advanced, 
the loss fall upon the innocent holder the promise pay. 
other words, regarded equitable that the estate the de- 
ceased maker should pay rather than that the innocent holder should 
lose. See Yorks Peck, supra. 

Here the plaintiff brings this action law, relying upon its legal 
rights arising out the form, terms, and meaning the contract. 
Plaintiff does not seek equitable principles reach the other de- 
ceased maker’s estate. require the plaintiff bring the 
sentative the estate Barton defendant would change the form 
the action from action law action essentially equitable. 
This the plaintiff should not compelled Furthermore, repre- 
sentative Barton’s estate has been appointed, and the burden should 
not upon the plaintiff procuring such appointment, nor should 
the plaintiff required await the application for such appointment 
other parties. The bringing the representative Barton’s 
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estate would empty form because the insolvency his estate. 
When Barton died, the liability the surviving maker became fixed 
result the agreement between the parties evidenced the terms 
the note. law, that liability continues unchanged, and only 
doing violence the legal status the parties, through the interven- 
tion equity, that recourse can had the estate Barton. 

The motion therefore denied, with $10 costs. 


BANK NOT LIABLE NOTE INDORSED 
NAME MANAGING OFFICER 


Norfolk Nat. Bank First Nat. Bank Bristow, Supreme Court 
Nebraska, 208 Rep. 624. 


This action was brought against the First National Bank Bris- 
tow indorser unpaid note. The name the bank did not 
appear the note, except designate the place payment. The 
name Samuelson appeared the face the note the 
name the payee and the back the note that the indorser. 
The plaintiff alleged that the business the defendant bank was 
conducted under the adopted name Samuelson, and that the 
bank was the real payee and indorser. Samuelson, appeared, 
was the name the vice-president and managing officer the de- 
fendant bank. was held that the bank was not liable. 


Action the Norfolk National Bank against the First National Bank 
Bristow note. Judgment for defendant, and plaintiff appeals. 
George Cronkleton, receiver the First National Bank Bristow, 
was substituted appellee. Affirmed. 

Tyler and Charles Kelsey, both Norfolk, for appellant. 

Donohoe, O’Neill, Wills and John Davies, both 
Butte, and Jesse Root, Omaha, for appellee. 


ROSE, J.—This action unpaid note the following form: 


Bristow, Nebraska, April 21, 1922. 

22, 1922, after date, for value received, promise to. pay the 
order Samuelson, forty two hundred seventy four and 72/100 
dollars. 

the First National Bank, Bristow, Nebraska. With in- 
terest the rate ten per cent. per annum from maturity until paid; 
payable semi-annually. 

indorsers, sureties, guarantors and assignors, severally waived 
presentment for payment, protest and notice protest for nonpayment 
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this note, and consent that the time payment may extended 
without notice. 
Bert Loomis. 


The indorsements the back the note are follows: 


guaranteed. 
demand and notice nonpayment waived. Samuel- 


son. 
guaranteed. Protest, demand, notice nonpayment 


waived. 
Credit Company, 
Woods. 


The Norfolk National Bank plaintiff and pleads that purchased 
the note due course business for full value before maturity. The 
action one law recover from the First National Bank Bristow, 
the only defendant, indorser, the unpaid principal and interest. 
alleged the petition that these transactions the business, pur- 
suant custom, was conducted the part defendant the adopted 
name Samuelson’’—the name appearing the face the 
note that payee and the back the note that indorser. 
Samuelson’’ was the name the vice-president and managing 
officer defendant. The facts which the action based, 
the charge that defendant payee and indorser, are pleaded formally 
detail. The note and the indorsements thereon are parts the peti- 
tion. Defendant denied liability indorser. jury was waived and 
the district court upon trial the issues dismissed the action. Plain- 
tiff appealed. 

national bank whose name nowhere appears negotiable 
promissory note, except designate the place payment, liable in- 
dorser action law the note recover the unpaid principal 
and 

Plaintiff insists that defendant, the First National Bank Bristow, 
fact lent Loomis the money for which gave the note contro- 
versy, that defendant was the real payee and the first indorser, that 
these transactions defendant conducted, pursuant custom, the busi- 
ness the adopted name Samuelson and that the liability 
the actual indorsement the same the name the First National 
Bank Bristow, defendant, had appeared the note payee and 
the indorsement indorser. The position outlined does not seem 
tenable. Under such custom personal transactions Samuel- 
son accepting and transferring note would identical with that 
defendant—the bank which was the managing officer. Identity 
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parties important factor banking affairs. Without attempting 
reform the note plaintiff demanded the enforcement obligation 
not expressed implied the writing itself. This required oral proof 
variance with what clearly expressed the face and back the 
note which the action was based. also required oral proof 
custom showing that the written contract the parties unambiguous 
terms not what purports be. negotiable instrument with in- 
dorsements thereon, any, has definite import carrying 
generally its face and back its obligations and the names the ob- 
fictitious names undisclosed obligations. Furthermore national 
bank creature Federal law with corporate name used 
conducting the business banking. seems clear, therefore, without 
reformation the note, absence fraud mistake, that parol 
evidence was inadmissible for the purpose showing that the writings 
did not disclose their face their true import, that custom created 
unexpressed obligation that Samuelson was adopted name 
defendant. The controlling principle that one whose name no- 
where appears negotiable promissory note not generally charge- 
able indorser. There are exceptions the rule but none them 
applies the facts the present case. follows that the action was 
properly dismissed. 
Affirmed. 


BANK ACCEPTING TRADE ACCEPTANCE 
LIABLE THEREON 


Atterbury Bank Washington Heights, Court Appeals New 
York, 241 231, 149 Rep. 841 


bank which the acceptor trade acceptance negotiable 
its face cannot defeat the enforcement its obligation one who 
took the acceptance before maturity without notice any defect 
the ground that, between the bank and the drawer, the ac- 
ceptance represented transaction which was without consideration 
which was ultra vires, that transaction which the bank 
was unauthorized engage. 


Action Lawrence Atterbury and others, executors the estate 
Anna Atterbury, deceased, against the Bank Washington 
Heights the City New York. From judgment the Appellate 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1276. 
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Division (221 App. Div. 90, 206 647) reversing matter 
law the judgment the Trial Term for plaintiff, and dismissing the 
complaint, plaintiffs appeal. Judgment the Appellate Division re- 
versed, and that the Trial Term affirmed. 

Herman Hertwig, New York City, for appellants. 

Isaas Jacobson and Warren Fielding, both New York City, 


‘for respondent. 


POUND, J.—The instrument sued reads follows: 


December 29, 1920. $6,000.00. 

December 31, 1921, pay the order ourselves, six thousand 
00/000 dollars. 

obligation the acceptor hereof arises out the purchase 
goods from the drawer. The acceptor may make this acceptance pay- 
able any bank, banker trust company the United States which 
may designate. 

Bank Washington Heights, New York City, 

Dee. 31, 1921. 


Realty Corporation, 
Alfred Higgins, Pres. 
Rough, 


Indorsed upon the face 


Acceptance. 


Accepted. 
Dee. 29th-20. 
The Bank Washington Heights the City New York. 
James O’Shaughnessy, 


stipulation the parties the action was tried without jury, 
the verdict directed have the same force and effect jury 
were present. 

October 24, 1919, lease for years covering premises 614-618 
West 131st St. was executed Annie Atterbury lessor and 
Alfred Higgins lessee. The lease provided for graduated rental 
running from $20,000 $25,000 per annum. The average yearly rental 
was $22,500. the twenty-ninth article the lease was provided that 
the lessee should deposit the sum $11,250 security for performance 
the covenants the lease. This stipulation was subsequently modi- 
fied the lessee’s request permit him deposit, lieu cash, ‘‘an 
accepted instrument for the payment 

This instrument was trade acceptance drawn Alfred Higgins 
the defendant bank for the sum $11,250, payable December 31, 
1920, the order Mrs. Atterbury: was the defendant 
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bank under date October 27, 1919, and was subsequently indorsed 
Mrs. Atterbury for collection. 

When was about fall due Mr. Higgins, who had assigned his 
lease the meantime the Algin Realty Corporation, company in- 
corporated him, sought the consent Mrs. Atterbury the sub- 
stitution $5,250 cash and new trade acceptance for $6,000, pay- 
able one year from the due date the old acceptance; that is, December 
31, 1921. This arrangement was accepted and the first trade acceptance, 
drawn Mr. Higgins personally and accepted the bank, was sur- 
rendered and canceled, and, lieu thereof, there were delivered Mrs. 
Atterbury $5,250 cash and new trade acceptance for $6,000 drawn 
the Algin Realty Corporation and accepted the defendant bank. 
The action prosecuted compel payment this acceptance. De- 
fendant contends that, the lease was terminated December, 1921, 
summary proceedings, and all payments then due the lease were 
satisfied, the landlord was longer entitled hold enforce the 
security. 


The provisions the lease which are relevant this point are 
follows: 


covenants and agreements herein contained, case the lessee abandons 
the premises the same shall become vacant, the lessee shall be- 
come dispossessed ejected, then the lessor may re-enter and 
the said premises and remove all persons therefrom, and the goods and 
chattels said persons without any liability law equity for any 
damage caused such removal. case the premises become vacant 
abandonment during said term, but not dispossess ejectment, 
then the lessor may relet the demised premises the agent lessee 
for the remainder the term for the account said lessee, and the 
lessee shall remain liable for the rent and the payments reserved here- 
under, less the avails reletting, any there be, and shall pay the 
same hereinbefore provided for the payment rent. the lessor 
shall possession the said premises, any part thereof, 
summary proceedings, any other action judicial proceedings, 
any other lawful manner without judicial proceedings shall 
deemed re-entry within that word used this lease. 

The said lessee has deposited with the said lessor 
accepted instrument for the payment the sum eleven thousand two 
hundred fifty dollars, the receipt which hereby 
eged, security for the payment rent and the prompt performance 
the covenants and conditions this lease, being 
understood and agreed that the event the non-payment rent 
default performance any the covenants and conditions herein 
the said lessor may apply the amount deposited the 
payment any rent default and the payment any deficiency 
reletting hereinbefore mentioned, whether such.rent deficiency accrue 
before after summary proceedings other re-entry the lessor. 
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conceded that the premises remained vacant for year after re- 
entry. question arises the personal liability the tenant after 
re-entry the premises summary proceedings. The lessee, the 
terms the ninth paragraph the lease, ceased thereon liable for 
the rent. Plaintiffs assert their right resort the security under the 
twenty-ninth paragraph. The Appellate Division, recognizing that 
paragraph the lease permits the lessor apply the amount the 
deposit rent deficiency accruing after summary proceedings, seizes 
the words ‘‘in reletting hereinbefore mentioned,’’ and concludes that, 
there may reletting after summary proceedings the lessor 
agent the lessee, the security not applicable the deficiency. 

what the parties did, what words they used, dispute 
arises. The question what was the meaning and intention the 
parties? The courts will not make agreement for the parties, but will 
ascertain what their agreement was. Although written agreement 
cannot varied the circumstances out which grew and which 
attended its adoption, the may resorted for the pur- 
pose ascertaining the standpoint the parties regard thereto. Reed 
Ins. Co., 23, Ed. 348. The evidence throws some light 
the seeming inconsistency between the ninth and the twenty-ninth 
paragraphs. The attorney for Mr. Higgins, the lessee, connection 
with the execution the lease, gives explanation the discrepancy 
between the two clauses the lease. first drafted, the lease pro- 
vided for personal liability. The attorney would not permit Mr. Higgins 
consent clause which made him liable long term lease for the 
rent after summary proceedings. this eminently fair and reasonable 
objection the lessor yielded. Interpolations were thereupon made 
the ninth paragraph limiting the lessee’s personal liability reletting 
after abandonment only. question arose whether the security 
should remain liable for the deficiency. The subject was not discussed. 
familiar rule the construction contracts that words are con- 
strued most strongly against the person using them. The alterations 
paragraph are not extended and given effect beyond their fai 
significance. 

The lessee does not claim the victim mistake which might 
lead reformation. stands the contract written. The lease 
stands the contract the parties. fair and reasonable reading 
its terms the light circumstances, clear that the intention 
the parties expressed therein was relieve the lessee personal 
liability only and thus limit his liability the amount the security. 

The defendant further contends that the trade acceptance ultra 
vires and first, because thereby became surety the 
lease; and secondly, because has draft for payment 
future date exceeding one year from its date. 
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The trade acceptance was deposited security for the lease, but the 
defendant did not deposit security, and sense became surety 
the lease. Its contention that entered into ultra vires contract 
suretyship cannot prevail. 

Section 106 the Banking Law (Consol. Laws, 2), far 
relevant, reads follows: 


addition the powers conferred the general and stock cor- 
poration laws, every bank shall, subject the restrictions and limitations 
contained this article, have the following powers ac- 
for payment future date, drafts drawn upon its cus- 
tomers and issue letters credit authorizing the holders thereof 
draw drafts upon its correspondents sight time not ex- 
ceeding one 


The instrument suit was accepted December 29, 1920, and was pay- 
able December 31, 1921. agreed both parties that the 
form trade acceptance. trade acceptance form obligation 
revived this country recent years under the regulations the Fed- 
eral Reserve Bank Board. Trade Acceptances, Treman, 
defined ‘‘draft bill exchange drawn the seller the 
purchaser goods sold, and accepted such purchaser’’ Regula- 
tions Federal Reserve Board Relating Acceptances, section para- 
graph subd. [a]), while bankers’ acceptance draft bill 
exchange which the acceptor bank banker engaged generally 
the business granting bankers’ acceptance credits (Regulation 
subd. [a]). Without deciding whether section 106 prohibits defendant 
from accepting draft payable future date exceeding one year, 
reach the conclusion that its provisions are not applicable where the bank 
the purchaser the goods sold. The transaction its face value 
purchase time, evidenced instrument for the payment 
money, and not the establishment credit the appearance 
draft drawn the bank its customers. The trade acceptance recites 
that ‘‘the obligation the hereof [the bank] arises out the 
purchase goods from the drawer.’’ 

the trade acceptance was, its face, negotiable instrument, 
regular and proper obligation the bank taken from the lessee the 
lessor before maturity without notice any defect, follows that the en- 
forcement its obligation cannot defeated the claim that, 
tween the bank and the drawer, represented transaction without con- 
sideration ultra vires. Negotiable Instruments Law (Consol. Laws, 
38), 91. 

The judgment the Appellate Division should reversed, and that 
the Trial Term affirmed, with costs this court and the Appellate 
Division. 
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ACCEPTANCE CHECK PAYMENT 
DRAFT 


Royal Bank Canada Universal Export Corporation, United States 
Circuit Court Appeals, Fed. Rep. (2d) 669 


The plaintiff delivered the defendant bank for collection 
draft drawn the plaintiff Cuban firm and accepted it. 
The bank presented the draft for payment, accepted the drawees’ 
check payment, and surrendered the draft. The check was not 
paid, and, the drawees the draft became insolvent, the 
was unable collect. this action the plaintiff, alleging that under 
the law Cuba the draft should have been paid coin and that the 
defendant neglected demand payment coin, sought recover 
damages from the defendant because the latter’s acceptance the 
check payment. The trial court directed verdict for the plaintiff, 
but the judgment the verdict was reversed upon appeal the 
ground that was error direct verdict for more than nominal 
damages view the plaintiff’s failure show that insistence upon 
would have resulted payment and view 
the fact that the check was valuable the surrendered draft. 
There was still another reason why the judgment was reversed, that 
reason being that the plaintiff made objection the defendant’s 
acceptance the check until more than two months after the transac- 
tion took place, and the meantime acted such way ratify 
the bank’s acceptance the check. 


Action the Universal Export Corporation against the Royal Bank 
Canada. Judgment for plaintiff directed verdict, and defendant 
brings error. Reversed, and new trial ordered. 

The action was contract, and alleged that the summer 1920 
the plaintiff delivered the defendant for collection draft, payable 
dollars, drawn the plaintiff upon Cuban firm, and accepted it, 
maturing September 1920, and extended ‘‘on about’’ October 
9th; that consideration its charges the defendant promised use 
diligence presenting the draft and demanding payment from the 
drawees, and protesting the same case non-payment; that under 
the law Cuba such drafts must paid coin, and, coin not 
existence, then accordance with local usage; that October 9th the 
defendant presented the draft for payment, but neglected demand 
payment coin, wit, dollars, but instead received the drawee’s check 
and surrendered the draft; that the check was not paid, nor the draft 
returned, nor was the draft ever protested that the drawees had become 
insolvent and the plaintiff was unable The answer traversed 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 255. 
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all the allegations the complaint, except the issuance the draft and 
its and contained two pleas not necessary set forth for 
the disposition the case. 

Upon the trial appeared that the plaintiff had drawn draft 
Cuban firm for merchandise sold, which after many refusals 
the drawees had finally The plaintiff, through its agent 
employee, delivered the draft the defendant for collection, with in- 
structions remit New York bank. its due date August the 
drawees had reaccepted the draft, and got extension for days, and 
upon the second due date, September, they had again reaccepted and 
got second extension, that finally fell due October 1920. 
that day the defendant presented for payment again, and the drawee 
refused, but told the defendant’s agent come back the next day, 
October 9th, which was Saturday. that day the defendant again 
presented the draft and surrendered for check its own favor upon 
the drawee’s account Cuban bank. This check the defendant took 
once the bank, but arrived after had been closed noon. 

the next day Cuba declared lasted until 
February 15, 1921, after which the defendant made several efforts 
the check from the bank, which was refused for lack funds. 
February 17th the defendant protested the check, which notified 
the plaintiff’s New York bank February 25th. The plaintiff learned 
the protest April 6th and asked its bank tell the defendant de- 
liver the check its Cuban lawyers, request repeated direct the 
defendant April 8th. This the defendant did some time before 
April 26th, and May 10th the plaintiff wrote its bank ask the 
defendant sue the check itself; indorsement having been made. 
This the defendant refused do, though offered indorse the check 
without recourse. June 13th, over two months after the time had 
learned the defendant’s original receipt the check and surrender 
the draft, the plaintiff charged the defendant with default taking 
it. The check was never paid, and the makers became bankrupt. 

George Gray Zabriskie, New York City (Leonard Moore, 
New York City, counsel), for plaintiff error. 

Lester Nelson, New York City, for defendant error. 


HAND, (after stating the facts above).—The defendant’s 
supposed faults are two—the failure demand money the drawees, 
and the surrender the draft. 

the first, there not particle proof that the drawees had 
any money hand; the contrary, extremely improbable that 
they did. People not generally keep over $3,000 their till, but 
expect take their paper check. did not appear that the 
drawees could have got the money anywhere but check their bank, 
and does appear that was too late that. The plaintiff had 
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prove that insistence currency would have resulted currency. The 
record contains nothing the kind, and every reasonable surmise 
the contrary. was plainly error direct verdict for more than 
nominal damages the first fault. 

The second fault was surrendering the draft. Had this been with- 
out getting any corresponding obligation, may that the defendant 
would stand charged prima facie with the face the draft trover 
(Potter Mechanics’ Bank, 641, Am. 273; Griggs 
MePeters Phillips, Ala. 496; Hoyt Stuart, Conn. 41, 
166; Citizens’ Bank Shaw, 132 Ga. 771, 81), though even 
then hard see how, the face the drawees’ bankruptcy, 
was proper direct verdict for the full amount. But the defendant 
got check exchange for the draft, and check was good hold 
the drawees their surrendered acceptance. So, was breach 
surrender the draft, see nothing but nominal damages following 
upon the second fault, well upon the first. 

The complaint does not allege that the defendant was remiss col- 
lecting the check, and strictly the evidence the record not relevant. 
However, the defendant was not remiss. the defend- 
ant’s collector, took the check the drawees’ bank soon 
could and found closed. Thereafter nothing 
done till February 15th, and two days later the defendant presented the 
check and protested it. presented several times later, always with- 
out success. There suggestion that the drawees’ affairs got worse 
between February 17th and the time when the plaintiff learned: the 
dishonor, April 6th. Therefore, even the complaint had al- 
leged it, the proof would have failed prove any damage through the 
neglect the defendant. Indeed, even was fault, strictissimi 
juris, take the check all, October 1920, was the best avail- 
able course the plaintiff’s interest, one which, far this record 
shows, put the plaintiff better posture than that which originally 
had been. The action best ungenerous, and the damages any 
theory nominal. 

Besides, think that the defendant made out its defense ratifica- 
tion documentary proof and ought have secured directed verdict 
its favor. Confessedly was acting the plaintiff’s agent when 
took the check. Assuming that its act was unauthorized, none the less 
acted the plaintiff’s behalf; intended act agent. When the 
plaintiff learned what had done, might hypothesis have repu- 
diated the transaction toto and charged the defendant with its derelic- 
tion, later did. But this did not do. the contrary, from 
April 1921, June 13, treated the exchange proper. Not only 
did fail complain, but asked for delivery the check, got it, pro- 
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posed sue upon it, later suggested that the defendant should the 
same, and offered guarantee its expenses. was only after more 
than two months had passed, and upon the suggestion its lawyer, 
that first raised any question the propriety the defendant’s 
conduct. 

That was too late. principal would challenge his agent’s doings, 
may not postpone too long; above all, must not undertake any 
projects based upon their prupriety. While often said that 
against agent the proof must clearer, the rule still obtains that 
forbids the principal blow hot and cold. The books have precedents 
akin the case bar. Bray Gunn, Ga. 144; Argus 
Ware, 155 Iowa, 583, 774; Halloway Arkansas, Co., 
Kan. 76, 577; Pickett Pearsons, Vt. 470; Courcier Rit- 
ter, Fed. Cas. 644, No. 3,282. the case bar ratification was com- 
plete. 

decline direct judgment for the defendant. Slocum 
Ins. Co., 228 364, Ct. 523, Ed. 879, Ann. Cas. 1914D, 
1029, stands, understand it, the contrary. The Supreme Court 
must modify the rule; not we. Our decision Royal Italian Govern- 
ment National Brass Copper Tube Co. (C. A.) 294 23, ap- 
pears the contrary, but the point was not discussed, and prob- 
ably not argued. error the first trial cause little removes 
its eventual disposition from jury, when the court directs the verdict, 
when jury has found it. never impossible, least not this 
ease, that new evidence may develop the second trial, which will 

Judgment reversed, and new trial ordered. 


RIGHT PROCEEDS DRAFT DEPOSITED 
BANK 


Dubuque Fruit Co. Emerson Co. (American National Bank 
St. Paul, Intervener) Supreme Court Iowa, 206 Rep. 672. 


indorsed the bank without restriction and deposited the bank 
and the amount the depositor’s checking account, the 
bank becomes the owner the draft and its proceeds. The proceeds 
garnished the instance one the depositor’s 

The defendant, Emerson Co., sold and shipped 
potatoes, drew draft for the amount upon the consignee the order 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 272. 
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the American National Bank St. Paul and deposited that 
bank. The amount was immediately credited the defendant’s 
checking account and was drawn against the defendant. After 
the draft was collected and while the proceeds were the hands 

correspondent bank, they were garnished the plaintiff 
action against the defendant recover claimed indebtedness. was 
held rule stated that the fund belonged the American 
National Bank and that the plaintiff had rights therein. 


The opinion states the facts. Judgment for intervener, from which 
the plaintiff appeals. Affirmed. 

John Kintzinger, Dubuque, for appellant. 

Brown, Lacy Clewell, Dubuque, for appellee. 


and the intervener over fund under garnishment virtue writ 
issued plaintiff secure claimed indebtedness owing 
plaintiff the defendant, nonresident, who not interested the 
outcome the issue involved herein. 

Upon the conclusion the evidence the trial court sustained the in- 
tervener’s motion for judgment the primary ground that the testi- 
mony the intervener its title and-ownership the fund suit 
was without conflict, and consequently fact question existed for sub- 
mission the jury. The applicable legal principal cases this char- 
acter well recognized. the fact side that provokes the difficulty. 

The controversy and its origin may briefly stated this wise: 
March 1922, the defendant Emerson Co., St. Paul, sold Han- 
son Son, Dubuque, and shipped via Chicago Great Western Rail- 
way, carload potatoes, for bill lading was issued. The 
defendant drew draft the consignee, Hanson Son, payable the 
order the intervener, American National Bank, St. Paul. This 
draft, with the bill lading attached, was deposited the defendant 
the ordinary and customary manner making deposits with the inter- 
vener bank, and full credit was given the checking account the 
defendant, who was long time depositor said bank. 

The intervener immediately sent the draft with bill lading the 
First National Bank Dubuque for collection. The drawee said 
draft paid the Dubuque bank the amount necessary effect settle- 
ment thereof, but before the proceeds were remitted the intervener 
the fund was garnished the plaintiff herein. 

whom did the money belong the time the service the 
writ garnishment? This the pertinent question. Prima facie the 
passing the credit depositor draft drawn favor bank, 
not indicating that was deposited merely for collection, transfers the 
title the bank. National Bank Webb City Everett Son, 
136 Ga. 372, 660. 


~ 
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may observed that the law governing holder due course 
not here involved. See Trevisol Fresno Fruit Growers’ Co. al., 
195 Iowa, 192 517. Nor does the fact that the bill lading 
was attached the draft, alleged have been purchased the inter- 
vener, affect the decision the instant case. take judicial notice 
the custom attaching bills lading drafts. The intervener was 
not purchasing potatoes, and, purchased anything, was the draft. 
The bill lading was attached matter convenience the trans- 
and order that the bill lading which constituted the evi- 
dence title the consignment would not delivered before the draft 
was paid. 

The intervener bank one three things: (1) simple collector 
agent the drawer (defendant, Emerson (2) absolute pur- 
chaser and owner the draft; (3) conditional owner thereof. 
Whether the bank simple agent for collection, the absolute owner, 
necessarily depends upon the circumstances the transaction. The in- 
tention the parties must considered. The record does not show 
that there was any agreement conversation between defendant-drawer 
and the intervener bank the time the draft was deposited, but the 
evidence conclusive that the intervener bank gave the defendant 
full credit the time the deposit. 

The numerical weight authority the effect that, when per- 
son brings draft his bank, and said draft made payable the 
bank, unrestrictedly indorsed it, and requests that the amount 
thereof put his checking account and subject his personal check, 
and the bank complies with the request, and nothing more appears, 
will conclusively presumed that the bank has become the unqualified 
and absolute purchaser and owner the draft, and consequently the 
owner any proceeds derived therefrom. This theory the law 
harmony with the well-accepted canons business. the natural 
the action the parties themselves, and the rule results 
fixing definitely the relations the parties, which small virtue 
the realm law. See 524; Vickers Machinery Ware- 
house Sales Co., 111 Wash. 576, 191 869; National Bank Webb 
City Everett Son, supra; Hurst-Boillin Co. Kelly, 146 Tenn. 
251, 240 771; Merchants’ National Bank Indianapolis 
Parker, 142 Ga. 265, 658; Anderson al. Keystone Chemical 
Supply Co., 293 Ill. 468, 127 668. 

Under the facts the instant case, the legal principle herein an- 
nounced controlling. Acme Hay Mill Feed Co. Metropolitan Nat. 
Bk., 198 Iowa 1337, 201 129. The drawer the draft was regu- 
lar customer the intervener bank, and had been for years. The 
draft was payable the bank, and was regularly deposited the 
drawer. Credit was received the books the bank. The defendant 
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(drawer) the regular course dealing with the bank not only had 
the right draw against this deposit his name, but, fact, did check 
against it, and exhausted, within three days after said deposit was made, 
all the proceeds, together with other funds then deposit belonging 
the defendant. 

What evidence claimed plaintiff upon which conflict pred- 
icated? Does the fact, suggested plaintiff, that the draft was 
forwarded the intervener the First National Bank Dubuque 
with letter for collection tend rebut the claim ownership the 
part the intervener? not. The intervener, the time that 
forwarded the draft the Dubuque bank, did not state advise that 
was for collection behalf the defendant. The intervener, the 
time the draft was forwarded, had paid full face value for it, and 
was entitled, matter law, the proceeds the owner thereof. 

One further evidential claim made plaintiff. appears that, 
after the consignment potatoes reached its destination, some contro- 
versy arose between the purchaser, Hanson Son, and the consignor, 
Emerson Co., relative the quality the potatoes shipped. order 
settle this the consignor wired the consignee: ‘‘Instructing 
bank reduce draft seventy five cents The intervener, acting 
upon the instruction the drawer, did reduce the draft, and the check- 
ing account Emerson Co. the bank was surcharged that extent. 
This was mere matter subsequent agreement. was accommoda- 
tion the bank customer. was not legally respect 
the instructions, and was manner bound the agreement relative 
reduction between the consignor and consignee. The bank, this 
method, recognized convenient means for the settlement contro- 
versy with which was not concerned. does not tend prove that 
the defendant, drawer, retained any control over the draft, thereby 
negativing the alleged ownership the draft the intervener bank. 

One further error assigned which merits brief attention. Ap- 
pellant complains that formal verdict was not returned the jury 
under direction the court, and argues that, the absence verdict, 
there nothing upon which predicate the judgment. 

The judgment this case rests, not upon the decision question 
fact, but conclusively upon the decision question law. The 
trial court adjudged that the intervener was entitled, matter law, 
the proceeds the draft question. The reception and recording 
verdict under the circumstances would have been idle ceremony. 
Bee Building Co. Dalton, Neb. 38, 930, Ann. Cas. 508; 
Kirshenbaum Mass. Bonding Ins. Co., 107 Neb. 494, 186 529. 

Under the circumstances the court had the power frame verdict 
and direct the jury return same into court. also had the power 
more direct manner reach the same result finding the fact 
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under the undisputed evidence for itself, and entering judgment accord- 
ingly. Gammon Abrams, Wis. 323, 479; 1588. 
view the act the court entering judgment without formal 
verdict as, most, harmless irregularity. Duluth Chamber Com- 
the plaintiff. 
The judgment entered affirmed. 


SURETY COMPANY LIABLE CASHIER’S 
FIDELITY BOND 


Federal Surety Company State, Supreme Court Oklahoma, 243 
Pac. Rep. 936. 


The defendant surety company issued bond the plaintiff bank 
insuring against loss through the ‘‘fraud, dishonesty, forgery, theft, 
embezzlement, wrongful abstraction, willful misapplica- 
its cashier. 

The brother, although had funds deposit the 
bank, drew some forty checks the bank which delivered the 
respective payees payment for grain purchased from them. When 
the checks were presented the bank, the cashier honored them either 
paying cash the amount against promissory notes 
held bank which the payees were liable. Subsequenily, the 
bank became insolvent. this action was held that the surety 
company was liable the bank for the amounts thus wrongfully 


Action the State, the relation Walcott, Bank Commissioner, 
and another, against the Federal Surety Company, surety the bond 
Brown, cashier the First State Bank Pensacola, re- 
for alleged misapplication funds the bank such cashier. 
Judgment for the plaintiffs, and defendant appeals. Affirmed. 

Ross Thurman, Oklahoma City, for plaintiff error. 

MeIntosh, Durant, for bank commissioner. 

Carey Caldwell, Vinita, for defendants error. 


RUTH, C.—This action was brought the defendants error 
recover from the plaintiffs error sum money, being the money 
the First State Bank Pensacola, Okl., and alleged have been mis- 
applied one Sherman William Brown, cashier the last said bank. 
appears Brown was cashier the First State Bank Pensacola, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 170. 
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and the Federal Surety Company was surety his bond. The condition 
the bond was foliows: 


bind ourselves pay First State Bank Pensa- 
cola, Oklahoma, such pecuniary loss the employer 
shall have sustained any act acts fraud, dishonesty, 
forgery, theft, larceny, embezzlement, wrongful abstraction, willful 


The foregoing the only portion the bond set forth referred 
the record the briefs. 

After Brown became the Pensacola bank, his brother, 
Brown, opened grain elevator Pensacola and would purchase 
grain from the farmers that vicinity and give what called ‘‘bill 
exchange,’’ but reality check, the First State Bank Pensa- 
cola, for the purchase price the grain, and these checks would pre- 
sented the bank and cashed Brown, notwithstanding 
Brown did not have deposit the bank sufficient pay these checks 
and was ‘‘in the the major portion the time during these 
transactions. There were some these ‘‘bills checks 
necessary set out but one follows: 


Exchange. 
State Bank, Pensacola, Oklahoma, 11—17—21. 
demand pay the order Jones, $70.54, seventy and 
54/100 dollars. 


11,285 lbs. 

Jones. 


John Brown, Pensacola, Oklahoma. 
Oklahoma, 11—17—21. 


Some these worthless checks were cashed Brown, 
out the funds the First State Bank Pensacola, nothwith- 
standing Brown had money the bank and during the greater 
portion the time Brown’s account was actually overdrawn. 

The bank became insolvent and was closed the bank examiner, 
who, under order the court, turned over the assets the defunct 
bank the First State Bank Vinita under agreement, which 
not necessary discuss this opinion. 

The plaintiff error contends that these acts the part 
Brown not constitute breaches duty the part Brown, 
breaches the conditions the bond executed Federal Surety 
Company, surety, and further contend that even the transactions 
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complained were fact breaches duty the part Brown, 
and breaches the conditions the bond, there can recovery 
account thereof, because the proof failed show that the First State 
Bank Pensacola the plaintiffs, either them, were damaged 
thereby. 

With this cannot agree. The evidence discloses Brown did 
pay out some cash these checks, and further appeared there were 
some different farmers whom these checks were given, and number 
these farmers were indebted the bank, and the bank held their 
notes for the amounts, and, when farmer who was indebted the 
bank presented one Brown’s worthless checks, the brother, 
Brown, would credit the farmer’s notes with the amount the check 
and charge the check against the account Brown, who, already 
stated, had money the bank meet these checks. 

thus manipulating the accounts, Brown was transferring 
the indebtedness the bank from the shoulders some farmers, who 
were raising crops each year, the shoulders his brother, who, far 
the record shows, was wholly insolvent and was becoming more and 
more involved each day and was conducting losing business from the 
time took over the elevator until the bank was closed. There noth- 
ing the record show any one these farmers were insolvent 
that the amounts owed them the bank could not have been collected, 
and the bank would certainly have been better position have 
collected from farmers than was have collected the total amount 
from the insolvent Brown. 

Section 4143, 1921, provides follows: 


bank officer employee who shall pay out the funds any 
bank upon the check, order draft any individual, firm, corporation 
association, which has not with such bank sum equal 
such check, order draft, shall personally liable such bank for the 
amount and such shall covered his official 


immaterial what name Brown designated the order 
the bank pay the money these farmers; whether called them 
bills exchange, checks, drafts what not, the fact remains that 
was order the First State Bank Pensacola pay the amounts 
named the orders, and the brother, Brown, cashier the 
bank, paid these checks orders presented, knowing them 
worthless and knowing Brown did not have money the bank 
his credit pay the same. 

The surety company insists that, the trial court found the cashier 
did not personally profit any the transactions, there was fraud 
committed, and therefore should absolved from liability the 
bond. The contention without merit, the statute (section 4143, 
1921, supra), does not refer fraud, but provides that the 
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surety the bond shall liable the principal pays out any the 
funds the bank upon any one who has not sufficient 
the bank meet and pay such order. 

not denied, and fact admitted the cashier that did 
pay out the money the bank, both parting with the actual cash 
the bank and canceling what might have been perfectly good securi- 
ties, wit, the farmers’ notes, and receiving nothing exchange there- 
for, Brown did not even give the bank his note cover the 
amount the orders; nor did he, far the records disclose, ever 
orally promise repay the bank; nor did direct the amount the 
orders charged his account, and for the very good reason that his 
was usually overdrawn. 

contended the bond did not cover such proceeding action 
the part the cashier, but, examination the condition the 
bond hereinbefore set forth, will observed the bond specifically 
insures against ‘‘wrongful abstraction willful misapplication’’ the 
funds the bank, and, under the admitted facts this case, the acts 
the cashier constitute willful misapplication the funds the bank 
for which the surety the official bond the cashier liable. 

For the second cause action, appears one Harrison, who 
was brother-in-law Brown, the cashier, drew check the 
First State Bank Pensacola, but, having account with the bank, 
Brown refused pay the check, and Brown’s wife, sister 
Harrison, called her other brother, Harrison, and ob- 
tained his permission have the check charged his account, which 
was accordingly done, and the paid Harrison and charged 
against the account Harrison, and then Brown drew 
draft Harrison through the First State Bank Pensacola, 
and the amount the account Harrison, knowing 
full well the draft would not honored, Harrison had 
funds, and after the draft was ‘‘turned down’’ the accommodating 
brother-in-law the Harrisons, carried the worthless draft 
cash item, and the record discloses that when Harrison, brother 

was liberal having the $100 check charged his account, (W. 
Harrison) was $144.96 overdrawn ‘‘in the red,’’ and this sum was 
total loss the bank and its depositors. 

The third cause action involved the $150 the 
funds the insolvent bank. appears that Harrison drew 
draft for $150 the National Bank Springfield, Mo., 
througb the First State Bank Pensacola. Brown, the cashier, 
this draft, forwarded the same the Springfield bank, where 
was immediately dishonored, and returned the Pensacola bank, and 
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the cashier, Brown, carried the items the bank and 
part its assets. 

When the Pensacola bank was taken over the bank commissioner 
Oklahoma, there was found cash hand the extent $6.62, 
and the record fails disclose whether this sum was left there de- 
signedly was overlooked the Browns and Harrisons, but with this 
phase the situation, are not called upon deal. 

Neither the brief the plaintiff nor defendant error cites any 
directly the points contended for, and have been unable 
find any case this state where this court has been called upon pass 
upon this particular and peculiar manipulation the funds bank, 
but, from the record, beyond question, and hold that these 
transactions constituted ‘‘willful the funds the 
bank specifically provided against the terms the bond, and the 
transactions were such make the surety liable under section 4143, 
supra. 

Judgment was rendered against the defendant surety company the 
sum $879.18, and, finding error the record, the judgment the 
trial court 


PAYMENT TAX CHECK 


Moritz Nicholson, Supreme Court Mississippi, 106 So. Rep. 762 


The payee check required present the drawee bank 
for payment within reasonable time after receives it. 
general rule this means that must present not later than the 
next business day after receives it. fails and the 
drawee bank fails before the check presented, the drawer will 
discharged from liability and the drawee loses his right call upon 
the drawer pay the debt for which the check was given. 

This rule, however, does not apply the case check given 
payment taxes. Taxes are payable money only and the tax 
receives check for taxes his failure present for pay- 
ment promptly will not relieve the drawer from liability for the taxes 
even though the bank fails while the check the tax collector’s 
hands. 


Action Moritz against Nicholson, Sheriff and Tax 
Collector, and others. Judgment for defendants, and plaintiff ap- 
peals. Affirmed. 

Truly Truly, Fayette, for appellant. 

Watson Jayne, Greenville, for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1081. 
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ANDERSON, J.—The appellant, Moritz, brought this action 
the court Washington county against appellee Nichol- 
son, tax collector said county, and the sureties his official bond 
such tax collector, under the authority section Code 1906 
(Hemingway’s Code, 6970), recover the penalty provided said 
statute for the unlawful sale the appellee such tax collector ap- 
pellant’s land for its taxes after the taxes thereon had been paid. 
agreement the parties the cause was tried the judge acting 
both judge and jury. From that judgment appellant prosecutes this 
appeal. The following facts were agreed the parties: 


That Nicholson, during all times mentioned the plead- 
ings, was the duly elected and acting sheriff and tax collector Wash- 
ington county, Miss., and that the American Surety Co. and the United 
States Fidelity Guaranty Co. were surety companies authorized 
business said state, and were the proper and legal sureties his 
official bond such sheriff and tax collector. 

That said Moritz, March 16, 1921, during business 
hours, delivered said Nicholson, sheriff and tax collector, his 
check the Commercial Savings Bank Greenville, Miss., for the sum 
$169.89, payment taxes due the property question for 1920; 
the total amount due for said taxes, including damages and costs, amount- 
ing $155. This check was received the said sheriff and tax collector, 
was entered his book, tax receipt No. 4449 issued and delivered 
him, and the sum $14.89 excess refunded plaintiff cash. Said 
sum $14.89 was the same day, March 16, 1921, deposited the credit 
plaintiff his agent said Commercial Savings Bank. 

That said check said sheriff and tax collector was presented 
said bank for payment March 18, 1921, during banking hours, but 
after had closed 1.50 and said bank went into the hands 
receiver March 18, 1921, 1.50 

That the balance the credit said Moritz said bank 
March 16, 1921, was $962.23, and this amount remained his credit 
throughout the 16th, 17th and 18th March. 

That May 1921, the board supervisors, order spread 
its minutes proper form, directed said sheriff and tax collector 
sell property June 1921, for non-payment taxes, after publication 
due and legal form and for sufficient time, said sheriff and tax col- 
lector sold said property for the non-payment said taxes. 

That said Commercial Savings Bank was not reorganized for 
business until June 1921, after the day sale. 

That Exhibits and passed between the parties, their 
agents, attorneys, relative the subject matter this suit.’’ 


The statute (section 6970) under which the action was brought 
the following language: 


tax collector sell any land after shall have received the taxes 
due thereon, shall forfeit the purchaser the money back and twenty- 
five per centum thereon, and the owner three times the amount 
taxes, who may severally recover the same his bond and all damages 
sustained 
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Appellant’s contention that appellee, and not appellant, should 
suffer the loss caused the failure the bank which appellant’s 
check for taxes was drawn; that under the law appellee’s delay pre- 
senting the check the bank for payment before the failure the bank 
relieved appellant from the payment again the taxes; other words, 
that the taxes due appellant his land were legally paid, and ap- 
pellee, tax collector, therefore, had right sell for its taxes. 

March 16, 1921, appellant gave appellee tax collector his check 
the Commercial Savings Bank Greenville for the sum $169.89, 
the amount necessary pay the state and county taxes his land. The 
Commercial Savings Bank was located the city Greenville, which 
was also the county site Washington county. The Commercial Sav- 
ings Bank and appellee’s office tax collector were therefore situated 
the same city. Appellee accepted the check full satisfaction and pay- 
ment appellant’s taxes, and issued him tax receipt therefor 
the usual form. The check was held appellee throughout March 16th 
and 17th, and until after business hours March 18th. After business 
hours March 18th, the bank, being insolvent, was taken charge 
receiver under the law. For that reason appellee could not realize 
appellant’s check. 

Undoubtedly the law that generally, the absence special cir- 
cumstances excusing delay (and there pretense any excuse here), 
the reasonable time for presentment check bank where the 
person receiving the same and the bank which drawn are the 
same business community not later than the next business day after 
But that principle has application the facts this case, because 
the check here was for the payment state and taxes. Section 
4319, Code 1906 (Hemingway’s Code, 6953), makes provision for 
what shall constitute valid payment such taxes. substance, 
provides that all legal tender money issued under the authority the 
federal government shall received payment taxes due the state, 
and such legal tender money and warrants drawn the county treasury 
shall received for county taxes. 

The courts this country generally hold, fact, know au- 
thority the contrary, that, unless otherwise provided statute, taxes 
are payable money only; that the failure the tax collector present 
check given him payment taxes resulting its non-payment be- 
the failure the bank which drawn does not have the 
effect relieve the taxpayer; that the acceptance check tax 
collector for the amount the taxes the drawer most only con- 
ditional payment the taxes; and that the taxes are not paid until the 
check paid; and, the check never presented, presented 
dishonored, that the lien for the taxes the property the taxpayer 
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continues that such case the tax collector accepts the check the tax- 
payer for the convenience the latter, and, for any reason whatever, 
whether through fault the tax collector other cause, the check 
never paid, the taxes and lien continue. The principle founded 
their policy. for the security and preservation the public 
funds. MeWilliams Phillips, Miss. 196; Cox Lincoln County, 
Miss. Dee. 128; 1160, note 42; 1164, note 64; Johns 
McKibben, 156 71, 449; Moore Auditor General, 122 Mich. 
599, 561; Houghton City Boston, 159 Mass. 138, 
93; Koones District Columbia, Mackey (15 D.C.) Am. Rep. 278. 


HOLDER DUE COURSE CERTIFICATES 
DEPOSIT ENTITLED RECOVER 


Newton County Bank Cole, Special Deputy Com’r Finance, Kansas 
City, Mo., Court Appeals, 282 Rep. 466 


The plaintiff bank purchased two certificates deposit issued 


the McGirk State Bank. action the certificates was shown 


that they were fraudulently issued the McGirk bank. The plaintiff 
bank offered evidence prove that was holder due course 
the certificates, and there was evidence showing bad faith the 
part the bank that had knowledge any defect the titles 
the transferors the certificates any infirmity the certi- 
ficates. was held that under these circumstances was proper for 
the court direct verdict for the plaintiff. 


Action the Newton County Bank against Cole, Special 
Deputy Commissioner Finance the State Missouri, charge 
the State Bank, and another. Judgment for plaintiff, and de- 
fendants appeal. Affirmed. 

Gill, Embry Embry, and Roy Williams, all California, 
for appellants. 

Montgomery, Rucker Hayes, Sedalia, for respondent. 


BLAND, J.—This action upon two certificates deposit 


sums $2,007 and $2,005, dated, respectively, June and June 17, 
1921, executed favor Thompson, and payable the order 
himself current funds six months after date per cent. interest per 
annum, signed ‘‘C. Moore, Cashier,’’ and indorsed Thompson 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 199. 


{ 
" 
4 
q 
q 


636 THE BANKING LAW JOURNAL 


and Hedrick. the conclusion the testimony the court in- 
structed the jury find for plaintiff, resulting verdict and judgment 
favor plaintiff the sum $3,588.50, and defendants have ap- 
pealed. 

The evidence shows that these certificates were signed Moore, 
defendant State Bank, now the hands the deputy 
commissioner finance. The facts surrounding their issuance are sub- 
stantially the same those appearing the case Howey Co. 
Cole (Mo. App.) 269 955, and unnecessary again state the 
fact; being sufficient know that there was testimony that the cer- 
tificates were fraudulently issued Moore. They were among the first 
batch issued him. however, claims holder due 
course. Defendants having shown fraud the procurement the cer- 
tificates the burden was upon plaintiff show that holder due 
course. Section 845, 1919. Section 838, 1919, provides 
follows: 


holder due course holder who has taken the instrument 
under the following conditions: (1) That complete and regular upon 
its face; (2) that became the holder before was overdue, and 
without notice that had been previously dishonored, such was the 
fact; (3) that took good faith and for value; (4) that the time 
was negotiated him had notice any infirmity the instru- 
ment defect the title the person negotiating it.’’ 


the case Bank Hale Linneman (Mo. App.) 235 178, 
181, was said: 


This burden the holder prove his good faith and 
lack notice fraud when fraud has been shown the procuring 
the note. holder shows this, then the burden upon the defendant 
prove facts tending show plaintiff’s actual knowledge the 
defect the title his bad faith. case defendant’s failing offer 
any evidence that effect, plaintiff entitled directed verdict. 
Downs Horton, 230 103 [287 Mo. 414] and therein cited. 
Mere suspicious facts, facts that would put reasonable man in- 
quiry, negligence, not sufficient charge purchaser note with 
notice the fraud. Actual notice the facts concerning the execution 
the note must brought home the holder. Nothing short actual 
knowledge bad faith will defeat the holder’s title. Downs Horton, 
supra, cit. 106 [287 Mo. App. 414] and cases cited. However, such 
actual knowledge may inferred from the facts and sur- 
rounding the purchases the note the holder, but such facts and 
cannot inferred from things that would merely put 
prudent man inquiry.’’ 


was stated Depres, Birdges Noel Galloway (Mo. App.) 224 
998, 1000: 
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plaintiff’s evidence discloses all the facts and shows all the 
elements constituting him holder due course, disclosing damaging 
impeaching facts, and uncontradicted, then entitled re- 


See, also, Downs Horton, 230 103, 287 Mo. 414, 426; Invest- 
ment Co. Bruce, 111 888, Mo. App. 257, 

The facts show that July 15, 1921, Hedrick came into the bank 
plaintiff and offered sell the two certificates, stating Rice, 
cashier, that and his associate the business owned 
the two certificates question and that they desired dispose them. 
Hedrick did not disclose the name his business associate. 
accommodation Hedrick, who was depositor the bank, the bank, 
through Rice, bought the certificates from him, paying him for them 
the face thereof. They were paid for draft the sum $3,612, 


drawn plaintiff bank, $200 cash and Hedrick’s account 


with $200. The draft was paid. the time plaintiff bank purchased 
the certificates, Hedrick told the cashier that the defendant bank would 
the any time the interest them were waived. 
Rice immediately sent them for collection through plaintiff’s Kansas City 
correspondent, but, when they reached the defendant bank, Moore tele- 
phoned Rice that was not paying them. Rice immediately attempted 
stop payment the draft which had issued, but was advised that 
was the hands innocent purchaser and payment could not 
stopped. 

The evidence further shows that Rice had been personally acquainted 
with Hedrick, indorser said certificates, for about year and 
half and had known his wife and family for long time. Hedrick’s 
father-in-law was substantial farmer and had been customer plain- 
tiff bank since its organization. Hedrick was man good reputation. 
Rice testified that had met Thompson only once and that did not 
know that Thompson and Hedrick were business associates. further 
testified that the time purchased the certificates had 
edge any defect their titles any infirmity them. Defendants 
introduced evidence tending show the contrary. 

Plaintiff bank having showed that was ‘‘holder due 
within the meaning the statute, and defendants having wholly failed 
introduce any testimony tending show plaintiff’s actual knowledge 
the defect the titles, bad faith, the court properly directed 
verdict for plaintiff. However, defendants insist that though plaintiff 
made out prima facie case, defendants having introduced evidence 
tending show that the certificates were fraudulent inception, the 
ease should have gone the jury order for pass upon the 
the witnesses, citing Gannon Gas Co., 968, 
907, 145 Mo. 502, 113 505, and similar That class 
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cases has bearing the issues suit this kind. This fully 
pointed out the case Downs Horton, supra, where held that 
the question fraud and knowledge thereof are matters the burden 
proof. The Downs case has never been overruled criticized, but 
often followed, and would serve useful purpose further expound 
the doctrine involved. 

However, defendants cite the recent case Barz Fleischmann 
Yeast Co. (Mo. Sup.) 361. The opinion that case Com- 
missioner Higbee puts somewhat different construction upon what was 
held the case Guthrie Holmes, 198 854, 272 Mo. 215, Ann. 
Cas. 1918D, 1123, than has been customarily made the Supreme 
and other courts, and which was placed upon that court the case 
Downs Horton, supra, loc. cit. (230 103). However, 
Commissioner Higbee’s opinion was not adopted the court; three 
the judges concurred therein, three dissented, and one concurred the 
result. The Barz Case was personal injury suit and involved the bur- 
den proof where the driver automobile causing the injury was 
shown the general employ the defendant. Commissioner Hig- 
bee stated that, even though defendant’s evidence showed the chauffeur 
was not within the scope his employment the time the plaintiff’s 
injury, the whole matter under the holding the case Gannon Gas 
Co., supra, and like cases, was for the jury. But disclosed the 
opinion that there were glaring contradictions defendant’s evidence. 
course, that were true, under any construction that has been given 
the case Guthrie Holmes, the facts the Barz Case were mat- 
ter for the jury. Whether the judge who concurred the result con- 
because the inconsistencies defendant’s evidence not dis- 
closed. The opinion that does not mention the case Downs 
Horton; therefore does not attempt expressly overrule it. can 
said that the Barz opinion inference overrules the Downs Case, 
then cannot follow that opinion, for the reason that was not one 
the Supreme Court. 

However, defendants claim that there appears plaintiff’s evidence 
two damaging and impeaching character. The record 
discloses that the suit was brought for the full amount the two cer- 
while, after the certificates were purchased plaintiff and dis- 
honored, Thompson paid the sum $362 upon them. coun- 
sel did not know this payment and did not ask plaintiff’s cashier 
direct examination about it, and was therefore not inquired about, 
but this fact was brought out The 
eashier did not attempt suppress the matter, but fully and freely tes- 
tified it. The second matter alluded this: The cashier 
testified that, when left his home Neosho, had his possession 
the draft which stated plaintiff gave Hedrick part payment the 
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certificates, but that did not have the draft the trial, for the reason. 
that had left Sedalia while his way the trial. The 
evidently had conference with plaintiff’s attorneys Sedalia and con-. 
cluded that was not necessary bring the draft, and was left 
Sedalia. fail see any damaging circumstance connection with. 
this. The pleadings raised question ownership the certificates: 
and there claim that the amount paid for them was small to: 
raise even suspicion knowledge the defective title the part 
plaintiff bank when purchased them. There evidence that 
certificates were purchased for any less money than that testified 
Rice. There nothing suggest that defendants made known any de-- 
sire, any, that the draft produced. The cashier’s 
that they were not brought the trial because thought they were not 
needed borne out the facts. fail see any damaging im- 
peaching connected with these two circumstances. There 
was certainly nothing them sufficient moment require the judg- 
ment the jury, and think that the court properly directed 
dict for plaintiff. 

However, insisted that, the certificates were issued without 
the authority knowledge the board directors defendant 
under the statute (section 11752, certificates are void. 
There merit this contention. Howey Co. Cole, supra. 
The judgment affirmed. 


ACTION RECOVER FOR LOSS PROPERTY 
FROM SAFE DEPOSIT BOX 


Emich Citizens’ Trust Savings Bank, Supreme Court Illinois, 152 
Rep. 580 


action recover for the loss money alleged have been 
removed from safe deposit box rented the plaintiff from the de- 
fendant bank, the trial court instructed the jury that they should find 
for the plaintiff they believed from preponderance the evidence 
that the defendant was negligent failed exercise ordinary care 
and diligence the custody and preservation the plaintiff’s prop- 
erty, and that the plaintiff was not negligent. Upon appeal from 
judgment for the plaintiff was held that the instruction was erron- 
eous because permitted the jury return verdict for the plain- 
tiff the defendant was negligent without regard whether the de- 
fendant’s negligence was the proximate cause the loss. The erron- 
eous instruction was ground for the reversal the judgment. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 339. 
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Action case Ferdinand Emich against the Citizens’ Trust 
Savings Bank. Judgment for plaintiff was affirmed appeal the 
Appellate Court, and defendant brings error. Reversed and remanded. 

Sonnenschein, Berkson, Lautmann Levinson, Chicago, for plain- 
tiff error. 

Carpenter, Barnhardt Grant, Chicago, for defendant error. 


HEARD, J.—Ferdinand Emich brought action ease the 
euit court Cook county against the Citizens’ Trust Savings Bank, 
alleging the loss $7,000 cash and $100 Liberty bond from his safety 
deposit box while was the custody and control the defendant. The 
plaintiff’s original declaration contained nine counts, and thereafter 
filed numerous amended and additional counts. The case was tried 
the second, fourth, and ninth original counts, the third and fifth amended 
and the thirteenth and fourteenth additional counts, the other 
having been held insufficient demurrer, dismissed the plain- 
tiff withdrawn from the consideration the jury the court. The 
second original count charged the defendant with negligently and 
lessly managing and operating its vault that the money and Liberty 
bond were lost stolen and wrongfully removed from the plaintiff’s 
box. The fourth original count charged the defendant with negligence 
failing exercise reasonable care employing only competent, faith- 
ful, and honest employees, and alleged that, reason the employment 
incompetent, dishonest employees, one more the employees stole 
the money and bond from the box. The ninth original count 
alleged the duty the defendant take care the property the 
plaintiff, and charged the defendant with contriving deceive and de- 
fraud the plaintiff and conducting itself carelessly that the property 
became lost. The third amended count set forth the existence cer- 
tain rules, namely, that two more persons were not inside the 
vault without attendant, and that reason the violation said 
rules the property was lost and away. The fifth amended count 
was general count negligence, alleging the duty the defendant 
use reasonable care for the protection the plaintiff’s property, that 
failed exercise reasonable care and negligently and carelessly man- 
aged its vault business, result which the property was lost. The 
thirteenth additional count charged the defendant with the duty 
exercise due care the management its business and the selection 
its employees, but that the defendant had certain employee who was 
not competent and honest, which the defendant knew should have 
known, result which the plaintiff’s property was stolen. The four- 
teenth additional count charged that the defendant knew the plaintiff 
had the property his box, and was therefore its duty retain honest 
and capable employees and discharge dishonest employees, but that 
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the defendant failed discharge one its employees who was dishonest, 
result which the plaintiff’s property was stolen from the safety 
deposit box the vault the private booths. The defendant filed the 
plea the general issue. The trial resulted judgment for the plain- 
tiff the sum $7,085, from which judgment appeal was prosecuted 
the Appellate Court for the First District, which affirmed the judg- 
ment. The case now before this court upon certiorari. 

The evidence the plaintiff substantially follows: had 
restaurant and soft drink parlor 5100 South Salle street Chicago, 
and for years had conducted butcher business. had safety 
deposit box the defendant’s bank premises, for which paid 
year. had had box there for years and checking account since 
1921. June 30, 1921, the morning, went the defendant’s 
bank, and taking certain checks which had received from employees 
the Pullman Company with whom did business, had one Brubaker, 
the teller, cash them. Not having indorsed them, about o’clock Bru- 
baker called him and asked him come over and sign them. 
went back the bank 1:30 m., and indorsed the checks, made de- 
posit, and, after being the teller’s cage for three four minutes went 
through the first entrance the safety deposit vault, wrote his name 
the register, and then tried into the vault itself. employee 
the bank, Miss Dolan, tried several keys, the plaintiff pulled hard the 
door which led the boxes, and finally came open. The plaintiff 
stepped aside and let two women Miss Dolan had key, and had 
key. had never seen Miss Dolan before. Miss Kessler was the 
regular vault attendant, and was her duty sit the door and let 
customers in. got his box out its place and went into booth No. 
which was outside the vault itself. put some into his 
box, which then counted and marked down slip, $7,000, and 
$100 Liberty bond, worth $85. then took the box, put back its 
proper recess, and locked the door. During the time had been the 
booth his key remained the door the compartment the vault which 
opened into his box. After putting his box back into the compartment 
and locking the door went out, got into his automobile, and went away. 
That was about three minutes before the time which the vault was 
closed for the day. The next morning was called from the bank 
and asked over there, that his box was outside its regular place. 
answered that could not his, had locked up. went 
over, saw the box question, said was not his and asked them open 
the vault that his box must there. was opened, and the place where 
the box was supposed was empty. then found that the box 


which was outside was his. 


The loss the money mystery which has not been solved. was 
tin box, which was placed the safety deposit box, and the deposit 
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box locked. This deposit box could only opened the joint use 
master key which was the possession the bank and one two keys, 
both which were the possession Emich. There sharp con- 
flict the testimony whether, after using the box the afternoon 
question, Emich replaced the safety deposit box left the 
booth outside the vault; witnesses for the defendant testifying that 
Emich admitted them that might have had drink two too much 
and forgot put back and left the booth. Emich denied making 
these admissions. this state the record was highly important 
that error should occur the admission evidence, the giving 
instructions, the proper conduct the trial. 

There was evidence the record show that Harry Hunter, cashier 
the bank resigned upon request the president about June after 
which time, although was given month’s pay, was around the 
bank very little June 30, which was the day his connection with 
the bank was severed. that day was the bank short time 
clear things around his desk. His duties during his employment con- 
sisted attending new business and selling securities, and had 
duties connection with the vault. The reason assigned for his resigna- 
tion was that ‘‘drank and was ladies’ There was evi- 
dence the case showing tending show any connection whatever 
shown the evidence between Hunter’s employment the bank and the 
loss the money. 

his opening statement the the attorney for the plaintiff 
stated that some months after June 30, 1921, Harry Hunter, bank 
employee, was arrested and charged with tipping off pay roll robbery 
the Ward Baking Company, and thought Hunter was indicted for 
that. the examination Mrs, Kendall, witness for the plain- 
tiff, the plaintiff’s attorney asked her she knew any trouble Hunter 
was after June 30, 1921. The court sustained objection this 
question. the examination Miss Dolan, witness for the plaintiff, 
the following colloquy took place: 


you know anything about Harry Hunter being connected 
with any pay roll robbery the Ward Baking Company 

Lautmann: Objected to. 

What you know about it? 

Lautmann: Objected to. (Objection sustained.) 

Lautmann: Such question highly prejudicial. 

Carpenter: never saw this girl before life. want 
find out whether she knows made confession not, was indicted. 

Lautmann: Whether she knows not will not prove the fact, 
and even the proof the fact would not material. 

Carpenter: suppose she does know will hearsay. 

know anything about the matter except what 
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the close the plaintiff’s evidence motion was made the 
defendant exelude all the evidence respect complicity Harry 
Hunter any pay roll robbery, which motion was allowed, and the jury 
instructed disregard any such evidence. Thereafter, upon the exami- 
nation Oliver Smith, witness for the defendant, was asked 
the attorney for the plaintiff the following 

you have conversation with Harry Hunter about his connec- 
tion with pay roll robbery the Ward Baking Company along the 


This question was objected to, and the objection sustained. This 
question was asked after the court had ruled upon the propriety 
different times and after the court had instructed the jury disregard 
all reference Hunter’s alleged complicity the pay roll robbery. 
While the objection was sustained the questions and the evidence 
stricken out, case this peculiar character this line conduct 
would, necessity, prejudicial the defendant. Where prejudicial 
conduct this kind persisted in, the only remedy reversal the 
judgment, that fair and orderly trial may had under the law. 
People Lewis, 313 Ill. 312, 145 149; Mattice Klawans, 312 
299, 143 866. 

the request the plaintiff the court gave the jury the follow- 
ing instruction: 


court instructs the jury that, you believe from 


ance the evidence that the plaintiff June 30, 1921, was lessee one 
the defendant’s safety deposit boxes, then under the law the defendant 
owed the plaintiff such lessee one its safety deposit boxes, the 
duty use ordinary care, caution, and diligence the custody and 
preservation any moneys property which may have been kept 
the plaintiff his safety deposit box while the vault and while the 
possession the defendant, and you believe from preponderance 
the evidence that the defendant this case was negligent failed 
exercise ordinary care and diligence, defined these instructions, 
the custody and preservation such plaintiff’s property money, 
any, intrusted defendant’s care, and you further find from 
preponderance the evidence that the plaintiff was not negligent, 
then you will find the issues for the plaintiff.’’ 


This instruction was mandatory instruction, directing verdict for 
the plaintiff, and omitted the essential element that the jury must find 
that the negligence the defendant was the proximate cause the 
loss. The plaintiff argued that negligence the defendant was shown 
the following particulars: Permitting two more persons 
the vault the same time without attendant present, violation 
the rules; failure return the plaintiff’s box its vault compart- 
ment after use the plaintiff, violation the rules; failure in- 
spect the booths after use the plaintiff, violation the rules; the 
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regular vault attendant assigned other work; the substitute vault 
attendant was not attentive but neglectful the regular duties 
that position; delay more than hours notifying the plaintiff 
his loss; continuing retain incompetent and untrustworthy em- 
ployee, knowing that was incompetent had bad habits; and that 
was negligence have the vault containing the safety deposit boxes 
charge girls immature age and little experience. There was some 
evidence the record upon which base these arguments. the plain- 
tiff’s story true, and the Appellate Court having affirmed the judg- 
ment must accept true, then, even though the evidence showed 
that the defendant was negligent these various respects, the plaintiff 
was not entitled recover reason thereof, for the reason that the 
plaintiff, having placed the box containing his money the safety de- 
posit box and securely locked the same therein, none these acts 
negligence specified could have been the proximate cause the loss 
the money any manner contributed its loss. The instruction, 
however, authorized verdict for the plaintiff the defendant was 
negligent any these respects, the plaintiff was not negligent, with- 
out regard whether such negligence contributed any manner 
bring about the loss. The giving this instruction was prejudicial. 
reversible error. 

The judgments the Appellate Court and circuit court are reversed, 
and the cause remanded the court Cook county. 

Reversed and remanded. 


NOTE RENDERED NON-NEGOTIABLE PRO- 
VISION CONTRACT INCORPORATED 
THEREIN 


Old Colony Trust Co. Stumpel, New York Supreme Court, 213 
Supp. 536 


the margin promissory note was printed recital that 


the note was given accordance with the terms conditional 


agreement between the payee and the maker. Printed the back 
the note was provision that the note was subject the terms 
conditional sales agreement executed the maker ‘‘upon this 
action the note was held that the provision printed the 
margin did not affect the negotiability the note. was further 
held that the provision printed the back the note incorporated 
the conditional sales agreement the note, and that the note was 
rendered non-negotiable provision the sales agreement accel- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 737. 
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erating the maturity the note any time the conditional seller 
should deem the debt insecure. the note was non-negotiable 
was subject the defense failure consideration, and the de- 
fendant, having established such defense, was entitled judgment. 


Geller, Rolston Blane, New York City (George Mittendorf, 
New York City, counsel), for plaintiff. 
Walzer, Brooklyn (R. Gitlan, counsel), for defendant. 


PROSKAUER, J.—In action bona fide purchaser notes, 
given part payment motor truck sold defendant the Old 
Reliable Motor Truck Corporation, defendant sets failure con- 
sideration. The truck was not satisfactory and was returned. The de- 
fense good, unless the hotes are negotiable instruments. the margin 
printed 


note given with the terms conditional 
sales agreement between the payee and maker 


Printed the back is: 


within note subject the terms conditional sales agree- 
ment executed the maker thereof upon this 


There are two questions: these legends incorporate the condi- 
tional sales agreement into the note, and does this agreement destroy 
its character negotiable instrument? Thus, where the recital reads, 
note subject all the terms and conditions said 
would doing violence the language say that the 
note unconditional, when expressly says upon its face that sub- 
ject conditions. The reference the mortgage the terms the 
note making the note and mortgage one instrument, with 
the conditions rendering the note nonnegotiable.’’ Klots Throwing Co. 
Manufacturers’ Commercial Co., 179 813, 103 305, 
(N. 40; MeComas Haas, 107 Ind. 512, 579; Titlow 
Hubbard, Ind. Farmers’ State Bank Cuba Blazek, 115 
Kan. 178, 222 748; Cushing Field, Me. 50, Am. Rep. 293; 
Rieck Daigle, 365, 117 346; Parker American Ex. 
Bank St. Louis (Tex. Civ. App. 1894) 1071; Dilley Van 
Wie, Wis. 209 (accord). 

the language here ‘‘a statement the transaction which gives 
rise the (Negotiable Instruments Law, 22), there could 
Bisbee, Ariz. 484, 154 1040; Continental Guaranty Corporation 
People’s Bus Line (1922) Harv. (Del.) 595, 117 275; 
Gem State Oil Co., Idaho, 470, 222 286, 
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Levy Artophone Co. (Mo. App. 1923) 249 158; Coleman 
Valentin, 323, 164 67; Metropolitan Nat. Bank 
Vanderpool (Tex. Civ. App. 1917) 192 589; Dollar Saving 
(N. 8.) 587. recital ‘‘value received per will 
not impair negotiability. National Bank Newbury Wentworth, 218 
Mass. 30, 105 626; Waterbury-Wallace Co. Ivey, Misc. Rep. 
260, 163 719, affirmed 180 App. Div. 932, 167 1133; 
536, Am. St. Rep. 1043. 

Close questions arise where the recital reads ‘‘as per contract,’’ 
the contract. The apparent conflict the author- 
ities reconciled Somerville, J., Strand Amusement Co. Fox, 
205 Ala. 183, 185, So. 332, 334 (14 


conclusion most cases made depend upon the collocation 
the reference clause with particular part the note and its relation 
qualify that promise subjecting the terms some other contract 
referred to, negotiability Thus the question presented 
one primarily construction the terms the instrument. the 
instant case, clause separate and from the rest 
the note. There nothing show that was intended 
qualify the promise pay rather than explain merely the occasion 
the circumstances its execution. Its detachment, both physically and 
grammatically, from the essential parts the note, would seem, how- 
ever, invite, more rational, the conjecture that was merely 
explanation the note whole—a memorandum identify con- 
necting its execution with existing agreement ‘as per,’ that is, 
with, pursuant to, which was 


Where the reference clearly qualified the promise pay, negotia- 
bility was held impaired. Chicago Trust Savings Bank 
Chieago Title Trust Co., 190 404, 586, Am. St. Rep. 
Continental Bank Trust Co. Times Pub. Co., 142 La. 209, 
So. 612, 1918B, 632; International Corporation 
Calvert Drug Co. (1924) 144 Md. 124 891, 1162; 
Goodenow Curtis, Mich. 505, 507, 508; Oatman Taylor, 
649, 663. 

Where, however, the reference clause was separate and distinct from 
the rest the note, the terms the contract were held not therein 
incorporated. Strand Amusement Co. Fox, 205, Ala. 183, So. 332, 
1121; Doyle Considine, 195 Ill. App. 311; Markey 
Corey, 108 Mich. 184, 493, 117, Am. St. Rep. 
698. Applying this test the recital the face the note herein 
negotiability not thereby impaired. 

The recital the back the note, however, specifically subjects the 


a 
q 
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note the terms the conditional sales agreement. Hull Angus, 
Or. 95, 118 284, and cited supra. Nor can the 
that the recital was the back the note change the situation. 
Parker American Exch. Bank St. Louis (Tex. Civ. App. 1894) 
1071, 1073, Lightfoot, J., said: 

the back the notes were these words: ‘This note given 
accordance with and subject the terms contract made February 
10, has been held ‘that any memorandum agreement the 
parties written across the face the back the instrument contem- 
poraneously with its execution, and intended and understood them 
constitute part the contract, substantive part such note, 
and limits and qualifies the same manner inserted the body 
the instrument itself, and, with it, constitutes single contract.’ 
Goldman Blum, Tex. 643. The above indorsement the back 
the notes destroyed their negotiability, let any defense that 
may have existed between the original 

Grimison Russess, Neb. 521, 819, Am. Rep. 126 

Plaintiff’s contention that this clause merely qualified 
tional indorsement (Negotiable Instruments Law, 68, 69) finds 
support the language used, printed the note long before execution 
and referring agreement executed ‘‘upon this date,’’ obviously the 
date the execution, not indorsement. Moreover, subjects its 
terms ‘‘the within note,’’ not the indorsement. 

The note thus being made expressly subject the terms the con- 
ditional sales agreement, that agreement, incorporated therein, must 
examined ascertain any its provisions impair negotiability. 
provides, among other things: 

the seller shall any time deem the said contract, said property 
said debt unsafe insecure, the whole amount herein said 
negotiable instrument remaining unpaid the said ad- 
mitted due and payable and the said seller may the said seller’s 
option repossess said property herein 


Since the famous expression Chief Justice Gibson that ‘‘a nego- 
tiable bill note courier without luggage’’ (Overton Tyler, Pa. 
346, Am. Dec. 645), courts have constantly had determine how 
much luggage was permissible the light the growth and complexity 
modern business. Almost all courts agree that acceleration clause 
for nonpayment does not impair negotiability. Higgins Hocking 
Valley Co., 188 App. Div. 684, 177 444, and cited 
note 883, 884. Harris, J., Nickell Bradshaw, Or. 580, 
596, 183 12,17 (11 623), points out that: 

acceleration clause does not necessarily destroy the negotiability 
instrument. The chief difficulty, however, encountered when- 


ever attempt made formulate rule which determine the 
validity all provisions.’’ 


3 
: j 
\ 
q 
q 
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Professor Chafee has formulated test that ‘‘payment can 
only the act regularly incident the 
collection the 756, 773. Judge Dawkins’ sug- 
gestion Farmers’ Merchants’ Bank Davies, 144 La. 532, 540, 
So. 713, 715, is: 


the additional stipulations are merely aid the col- 
lection the note, and not constitute undertaking give 


something else foreign that end, they not destroy 


reported case has clause, accelerating maturity the holder 
deems himself been held negotiable, though few States have 
gone far hold negotiable notes with clauses accelerating maturity 
upon the maker attachment the property securing the 
note. MeCornick Co. Gem State Oil Products Co., Idaho, 470, 
222 286, 867; Bonart Rabito, 141 La. 970, 980, So. 
166; Schmidt Pegg, 172 Mich, 159, 524; Nickell Brad- 
shaw, Or. 580, 596-599, 183 12, 623. The last two 
carefully distinguish clauses accelerating the holder deems him- 
self insecure. Nickell Bradshaw, Or. 580, 597, 183 12, 
(11 623), Harris, J., points out that: 


cases holding that instrument not negotiable 
tains clause giving the holder the right declare the debt due 
deems himself insecure are based primarily upon the objection that the 
date maturity placed wholly under the control the holder, 
pletely dependent upon his whim and independent any 
act done omitted the 


Co. Gem State Oil Products Co., Idaho, 470, 

The dictum Chelsea Exch. Bank Warner, 202 App. Div. 499, 
503, 195 419, and Seeurity Bank Trust Co. Foster (Tex. 
Civ. App. 1923) 249 227, are distinguishable, since those notes 
were demand, not time, paper. The note suit nonnegotiable. 
Nat. Bank Carter, 144 Iowa, 715, 123 237; Moyer Hyde, 
Idaho, 161, 204 1068, 695; Kimpton Studebaker Bros. 
Co., Idaho, 552, 1039, 125 Am. St. Rep. 185, Ann. Cas. 1126; 
Great Falls Nat. Bank Young, Mont. 328, 335, 215 651; First 
Nat. Bank New Windsor Bynum, 24, Am. Rep. 604; 
Western Farquhar Machinery Co. Burnett, Or. 174, 161 384; 
Reynolds Vint, Or. 528, 144 526; Carroll County Sav. Bank 
Strother, 504, 313; Puget Sound State Bank Wash- 
ington Paving Co., Wash. 504, 162 870; Gardiner Muir (1917) 

Verdict directed for defendant. 
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DEPOSIT PAYABLE DEPOSITOR WIFE 
Godwin Godwin, Supreme Court Mississippi, 107 So. Rep. 


depositor, wishing make his deposit payable his wife 
the event his death, had the account standing his name 
upon the advice his banker, who had told him that made this 
change and gave his wife the privilege checking the account the 
same did, would become joint account, and, the event 
his death, she could draw the money. During the depositor’s lifetime 
his wife never drew check the deposit exercised any act 
over it. Upon his death she drew out the balance the 

ank. 

Thereafter the administrator the decedent brought this action 
against the widow and the bank recover the amount the deposit. 
was held that under section 3613 Hemingway’s Code the bank 
was released from all liability account the deposit when paid 
the widow the decedent. The widow, however, was obliged 
account the decedent’s estate for the money collected her. The 
decedent had never surrendered the control the his wife, 
and she had never exercised any control over during his lifetime. 
Under the circumstances there was delivery the property the 
wife, and therefore gift the deposit. The wife had only the 
right collect the deposit, and this right did not vest her with 
title the deposit. 


Trial issue between Dean, administrator Godwin, 
deceased, joined some decedent’s heirs, and Mrs. Mary Lee Godwin, 
widow decedent, and the Bank Blue Mountain, liability for 
deposit deceased bank collected the widow. was 
favor the latter, and Godwin and the administrator appeal. 
Reversed and remanded. 

Fred Smith and Ayres, Jr., both Ripley, for appellants. 

Jones, New Albany, and Orbrey Street, Ripley, for 
appellees. 


McGOWEN, J.—Upon pleadings duly made the chancery 
court Tippah county, the administrator, joined some the heirs 
law Godwin, contended that Mrs. Mary Lee Godwin and the 
Bank Blue Mountain should account the estate for deposit made 
the Bank Blue Mountain the deceased, Godwin, before 
his death. 

Some time 1921 Godwin had his bank account changed 
that was the name ‘‘W. Godwin Wife,’’ and from that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 354. 
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time until his death his was carried. The amount money 
the bank the date his death April, 1923, was $1,128. From 
the time changed his bank account indicated above, the ledger 
slips before indicate that the account had varied, running from $500 
$4,353.63. Apparently basing his decision upon construction 
section 3613 Hemingway’s Code, together with the manifest inten- 
tion Godwin that his wife should have the balance his bank 
account upon his death, the chancellor held that the bank and the widow 
were discharged. 

The proof shows this case that Mr. Godwin applied the banker 
for advice how might conduct his bank account that his wife 
might have same his death, and the banker advised him that, 
made the account the manner above indicated, and gave his wife the 
privilege checking the same did, would become joint 
and, the event his death, she could draw the money. 
Upon this, the the account was changed read ‘‘W. 
Godwin Wife.’’ Other proof the amply shows the intention 
the decedent arrange this account that his wife could have 
same his death. And, while this true, just certain this 
testimony that his wife exercised act control over this fund the 
bank, and that, from the time the arrangement the joint account 
until his death, (the decedent) continued exercise acts control 
and ownership the fund, drawing checks thereon, depositing amounts 
different times, one time depositing about $3,500 his credit this 
account, and drawing therefrom gifts his children. The proof showed 
that upon his death his widow drew out the balance the bank; that 
she had never drawn check this fund during his lifetime ex- 
ercised any act ownership over the fund the bank. 

The precise question presented for decision here twofold its 
nature: First, was the bank discharged the payment the balance 
the widow the decedent after his death virtue the authority 
section 3613, Code? Second, did the said section, to- 
gether with the intention the decedent his lifetime fix his 
bank account that his wife might able draw and have the money 
deposit after his death, vest the title the money drawn the 
surviving consort? 

The chancellor the court below decreed that the bank was dis- 
charged and acquitted the payment the money the widow under 
the above-named section, and that the widow was acquitted and entitled 
retain the money because the manifest intention the decedent. 
Section 3613 Hemingway’s Code follows: 


deposit has been made shall hereafter made the 
name two persons, payable either, payable either the sur- 
vivor, such deposit any part thereof interest dividends thereon, 
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may paid either the said persons whether the other living 
not, and the receipt acquittance the person paid shall valid 
and sufficient release and discharge the bank for any payment made. 
Any bank may pay the nearest relative deceased depositor, with- 
out necessity administration, any sum the credit decedent not 
exceeding three hundred dollars. This section shall apply all bank- 
ing institutions, including national banks and postal savings banks 
within the 

This section, the latter part which applies joint deposits 
bank, appears our law for the first time 1914, and part 
the chapter banking, and does not undertake deal with any 
wise amend our laws descent and distribution estates decedents. 
Its main purpose was provide for the release and discharge 
bank the payment fund the survivor joint deposits funds 
bank, and makes effort amend, alter, change any manner 
the laws descent and distribution. Under said section the payment 
the surviving wife the Bank Blue Mountain the amount 
bank the date the death Godwin was release and dis- 
charge the bank; the account being before his death under 
the joint name Godwin wife. But the wife collecting 
must account the estate notwithstanding this statute, unless there 
shall bona fide gift inter vivos causa mortis. 

However clear the intention Mr. Godwin that his wife should 
have this fund, has been repeatedly held this court that there 


‘must delivery the property intended donated, seem 


not require extended review this question; thoroughly 
settled. 

Mr. Godwin did not surrender the control this his 
wife, but continued, within short time his death, exercise 
complete dominion over this property, and the wife never exercised 
any dominion over same until after his death. this state the case 
there was such delivery and such surrender the control the 
property the part the donor constitute delivery. say 
the least, there was only surrender the wife right check upon 
this account. 

the recent case Johnson Grice (Miss.) 106 So. 271, the rule 
these gifts clearly set forth, and, whether this shall called 
gift inter vivos causa mortis this case here under review, the 
rule the same, and well stated 92, pp. 684, 685. 
the Grice Case the court said: 

gifts are distinguished from testamentary disposition, 
that they are always conditional upon death, but possession the prop- 


erty bestowed must delivered the donee and retained him dur- 
ing his 


the case Pace Pace, So. 273, 107 Miss. 292, this court said: 


4 
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manifest intention Mrs. Peavey was give Pace all she 
possessed the time her death; but mere intention give in- 
sufficient perfect gift causa mortis. There must legal delivery 
the thing given, and the delivery the bank book, with statement 
that she wanted him have all she had, was not delivery her claim 
against the 


think the chancellor was error holding that there was 
gift this bank account Godwin his wife, and, although she had 
right under the law collect the money from the bank, yet the right 
collect did not vest with her title, and she must account the estate 
for the money collected. 

Reversed and remanded. 


BANK AUTHORIZED PAY CERTIFICATES 
INDORSED OWNER 


Fields’ Adm’r Perry County State Bank, Court Appeals Ken- 
tucky, 282 Rep. 555 


few months before her death the owner four certificates 
deposit issued the defendant bank, indorsed them placing her 
mark the back each them and delivered them her grand- 
son, saying that she was making gift him. The indorsements 
were witnessed the grandson and his sister. Each the cer- 
tificates, its terms, was payable upon the return the certificate 
properly indorsed. The grandson presented the certificates the 
bank and the bank paid them. After the death the original owner 
the certificates the administrator her estate brought this action 
recover the amount the certificates from the bank. was held 
that the absence proof that the decedent never indorsed the 
certificates, that her indorsement was illegally obtained and that 
the bank had knowledge thereof, the plaintiff was not entitled 
recover. The indorsements the certificates were sufficient trans- 
fer title the holder and authorize payment him the bank. 


Action Louisa Fields’ Administrator against the Perry County 
State Bank. From judgment for defendant, plaintiff appeals. Affirmed. 

Eversole, Hazard, for appellant. 

Craft, Hazard, for appellee. 


THOMAS, J.—On August 24, 1917, Louisa Fields, who was then 
about years years age, deposited with the appellee and defendant 


similar decisions see Banking Law Journal Digest (Third 
Edition) 189. 
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below, Perry County State Bank, $369.69, and took from time de- 
posit certificate duly signed its cashier, which, omitting date and 
signature, reads: 

certifies that Louisa Fields has deposited with this bank ex- 
actly $369.69, payable current funds after months after date 
the return this certificate properly indorsed with interest the 
rate per cent. per annum from date this certificate. This bank 
may require days’ notice the time when payment this certificate 
will required. Not subject 


December the same year, she deposited with the same bank 
$164.67. September 20, 1918, she made another deposit $352.51, 
and August 16, 1920, she made one $465.50, and each time 
took exactly the same tenor certificate with the exception the 
amounts and dates. She had several children who were married and 
living themselves, but she had reared from infancy grandson and 
granddaughter, both whom were children living son, Robert 
Fields. They lived with her members her family great number 
years, and stayed her house and assisted her its management 
and conducting her affairs considerable portion the time after 
they ceased members her immediate family. July 1922, 
she became ill, and from that time until her death, which occurred 
December 10, the same year, she was confined her bed. August 
before her death, according the undisputed proof the case, she 
indorsed blank all four the before-mentioned certificates writing 
her name the back each them making her mark, and each 
those indorsements was witnessed her grandson, Robert Fields, Jr., 
and his sister, her granddaughter, both whom she had reared 
above stated, and she then delivered each them the grandson, and 
said the time that she had never given him anything for his many 
kindnesses toward her and services rendered him and gave the cer- 
tificates him inter vivos gift. presented them the bank 
indorsed and witnessed, and payed him the face value each 
with interest per cent. from their respective dates. 

The appellant and plaintiff below, Albert Williams, qualified the 
administrator Mrs. Fields, who died intestate, and made demand 
the bank for the amount the certificates and interest, which de- 
clined pay, and afterwards filed this action against it, seeking 
judgment against for the aggregate amount all four the cer- 
and alleged his petition that his intestate ‘‘was aged and 
decrepted woman, and unable get out and transact business any 
kind until she died soon thereafter, and now avers that each and all 
the transactions said bank, diverting said sums money from the 
credit Louisa Fields and placing the same the credit Robert 
Fields, was without consideration paid her her knowledge con- 


q 
q 
e 
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sent, and was illegal and void, and fraud upon the right Louisa 
and that about August the above four deposit cer- 
tificates ‘‘were taken some one from her possession informed, 
and believes one Robert Fields, Jr., who against the will and without 


the consent Louisa Fields, either stealth trespass, and without 


consideration paid Louisa Fields, and against the will and without the 
consent Louisa Fields, took the same from her possession and 
ried them the Perry County State Bank, when August 20, 1922, 
the Perry County State Bank then being operated president, 
and directors, without any authority and against the will and 
Louisa Fields, took and placed the four above-mentioned 
sums money, and the interest thereon from the dates the deposits 
and sums above mentioned, the credit Robert Fields, Jr., and paid 
him the money for same,’’ and that plaintiff’s intestate did not learn 
such facts before her death. demurrer filed the petition was 
overruled, and the answer denied the alleged grounds recovery. The 
action was brought equity, and the proof was taken depositions, 
and upon final submission the court dismissed the petition, reverse 
which plaintiff prosecutes this appeal. 

Counsel both sides, appears us, misconceives the appli- 
law the Strenuous arguments are made each them 
the question whether the certificates were not negotiable paper 
the time the bank paid them Robert Fields. Counsel for plaintiff 
contends that they were not, while defendants’ counsel contends the 
But not pointed out us, nor are able see wherein 
that question has any bearing upon the case. The certificates were not 
transferred the bank, who was their payor, but, most, were 
only indorsed the payee indorsing her name blank the back 
thereof, and were paid the holder the payor presentation, which, 
interpret the certificates, was exactly conformity with their 
express terms, since stated each them that they will paid, 
together with accumulated interest, ‘‘on the return this certificate 
properly indorsed.’’ was known every one that Mrs. Fields was 
illiterate and not write, and signed her name mark. The 
ficates were indorsed and duly witnessed, and the only question pre- 
senting itself the bank, when their payment was demanded the one 
holding them indorsed, was whether the indorsement was actually 
made. was, was sufficient pass title the holder, was held 
the cases Wettlaufer Baxter, 125 741, 137 Ky. 362, 
804, and Ohio Valley Banking Trust Co. Great 
Southern Fire Insurance Co., 197 399, 176 Ky. 694. The same 
cases, well the later one Haggard Mutual Oil Refining Co., 
263 745, 204 Ky. 209, held that the certificates while nego- 
tiable the sense that the title them might transferred, were 
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not negotiable paper within the contemplation our Negotiable Instru- 
ments Act (section 3720b our present Statutes and its 195 subsections) 
defeat against assignee, before maturity and without 
notice, defenses available between the original parties, since they were 
not payable ‘‘to order’’ ‘‘bearer,’’ but only the depositor. 

the settled law, and which was held the first two cases, 
supra, that assignee chose action may maintain suit thereon 
his own name, since the assignment becomes vested with title 
and entitled the proceeds the assigned chose, and which principle 
law necessarily follows result sections and our Civil 
Code the one requiring each action prosecuted the 
name the real party interest, and the other one expressly recogniz- 
ing the right the assignee maintain the action. If, therefore, the 
prima facie assignee this case (Robert Fields, Jr.), and the one 
whom the bank made payment, could force legal proceedings 
against it, then would necessarily follow that the bank would have the 
right voluntarily pay him without being forced action 
law against it, and under such circumstances the only question that 
affect its right make the payment would whether the assign- 
‘ment was genuine; e., whether was actually made and done the 
assignor, the payee the instrument, and was therefore not forgery. 
the assignment was made, then the payor would not required 
ascertain whether not was fraudulently procured. 

The burden was therefore plaintiff this case show either one 
two things; e., that Mrs. Fields never mark otherwise indorsed 
the certificates involved, that, she did so, was illegally obtained, 
and the bank had knowledge thereof. failed prove either those 
facts, have said. The witnessed indorsements the certificates 
made mark, were sufficient transfer title the holder and 
authorize payment him the payor, unless one the other 
the above facts existed. However, was proven the bank, not only 
that Mrs. Fields did indorse the certificates the manner indicated, 
but that she the same time delivered them, after making such indorse- 
ment, her grandson, Robert Fields, with the declaration 
that she was thereby giving him the sums represented their face 
value plus accumulated interest. Both and his sister testified those 
facts, and, should hold for any reason his testimony was incom- 
petent, then the testimony his sister, who was competent witness, 
the record, was sufficient establish those 
facts. The only counterproof that testimony was the fact Mrs. 
Fields’ age, and that times her mind appeared abnormal; but 
was admitted the witnesses testifying that times she was fully 
possessed her mental faculties, and that none them was present 
knew the condition her mind the time the indorsements were 
made and the certificates delivered her grandson. 
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The court necessarily found that the decedent actually made the in- 
dorsements and delivered the certificates her grandson, and that 
the time she knew what she was doing; found that the prima facie 
ease made the indorsement was not overcome any proof introduced 
plaintiff. think the record affirmatively establishes both propo- 
sitions, but whether not, the court correctly held that defendant, 
under the proof the record, was legally authorized pay the cer- 
Robert Fields under the and conditions did 
this case, and that neither Mrs. Fields, living, nor plaintiff her 
administrator, could question such payment under the proven facts. 

Wherefore the judgment affirmed. 


ESTATE DECEDENT LIABLE JOINT AND 
SEVERAL NOTE 


First Nat. Bank Eugene Dodd, Supreme Court Oregon, 245 
Pac. Rep. 503 


negotiable promissory note containing promise pay the 
first person singular, was signed man and his wife. After the 
death the man action the note was brought against the 
executor his estate. was held that under the provisions the 
Negotiable Instruments Act the note created joint and several obli- 
gation upon the part the decedent and his wife, and that since the 
obligation was several well joint the note could enforced 
against the estate the decedent. 


Action First National Bank Eugene against William Dodd, 
executor the estate Dodd, deceased. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

See, also, 245 504. 

Slattery, Eugene, for appellant. 

Lawrence Harris and Charles Hardy, both Eugene (Harris, 
Smith Bryson, Eugene, the brief), for respondent. 

RAND, J.—Plaintiff brought this action against William Dodd, 
executor the estate Dodd, deceased, recover upon 
promissory note given plaintiff defendant’s testator and one 
Dodd, the wife decedent. The note was negotiable, and contained 
promise pay the first person was signed both 
decedent and his said wife. Mrs. Dodd, although living was not joined 
the action; being brought against the executor only. Defendant 


similar decisions see Banking Law Journal Digest (Third 
Edition) 577. 
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demurred the complaint, the ground ‘‘that the complaint, upon the 
face thereof, shows that court law does not have jurisdiction,’’ and 
that ‘‘fails state facts sufficient constitute either cause suit 
cause The demurrer was overruled, and, defendant 
declining plead over, judgment was given against him. From this 
judgment, defendant appealed. 

Defendant’s contention that, decedent and his wife being joint 
makers the note, the obligation arising from the transaction was joint, 
and that, since one the makers had died, and the other alive, the 
case comes within the common-law rule that, where two more persons 
are bound jointly pay sum money, and one them dies, his death 
not only severs the joinder, but terminates the liability his estate, 
which prevents the debt from being enforceable against his representa- 
tives, and imposes the whole liability upon the survivors. 

That the joinder decedent and his wife making and delivering 
the note the bank created joint obligation upon their part clear, 
but the obligation itself was both joint and several, and hence the rule 
referred not applicable, since the death one joint obligor does not 
have the effect upon joint and several obligation. 


two more persons are bound jointly pay sum money, 
and one them dies, common law his death not only severs the 
joinder, but terminates the liability which belonged him, that 
cannot enforced against his representatives; but, they were bound 
jointly and severally, the death one has not this Parsons 
Contracts (9th Ed.) 30. 


Under the Negotiable Instrument Act, ‘‘where instrument con- 
taining the words promise pay’ signed two more persons, 
they are deemed jointly severally liable thereon.’’ Section 
7809, subd. Or. used this statute, the word ‘‘deemed’’ means 
that the obligation negotiable instrument worded and 
signed is, contemplation law, joint and several obligation, and 
taken and considered such determining the rights and liabili- 
ties the parties it. force the statute, therefore, this note 
created joint and several obligation upon the part both decedent 
and his wife. Joint and several obligations ‘‘involve separate obligations 
the part each obligor, judgment favor against one, 
bar action against another. Indeed, the plaintiff may simultane- 
ously bring separate actions against each the obligors. 
Williston Contracts, 328. Where the obligation joint and several, 

determining the liabilities the parties this joint and several 
obligation, have only look our own statute, which provides: 
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severally liable upon the same obligation instrument, 
including the parties bills exchange and promissory notes may, all 
any them, included the same action, the option the 
Section 37, Or. 


construing provision the Negotiable Instrument Act the 
State Massachusetts, which identical which have referred, 
was held Lewenstein Forman, 111 962, 223 Mass. 325, that, 
where promissory note contains the words ‘‘I (with the word ‘we’ 
written above it) promise pay,’’ and signed two persons, they 
are jointly and severally liable thereon, and that the payee the note 
may pursue his remedy separately against each the makers thereof, 
could pursue his remedy equity against one, and law against 
the other. 

For the reasons indicated, the demurrer was properly overruled, and 
the judgment therefore affirmed. 


MAKER PAYING NOTES PAYEE LIABLE 
PLEDGEE 


Wyoming County Bank Nichols, Supreme Court Appeals West 
Virginia, 133 Rep. 129 


Two promissory notes executed the defendant were pledged 
the payee the plaintiff bank collateral security for loan. 
Upon maturity the notes the maker paid them the payee without 
seeing them, accepting the payee’s explanation that the notes were 
safe deposit box and would mailed him later. action 
the notes was held that the defense payment was not good 
against the plaintiff bank, and accordingly was held that the bank 
was entitled recover. 


Action the Wyoming County Bank against Nichols 
notes. Defendant’s motion for directed verdict was granted, and that 
plaintiff for directed verdict was overruled, and plaintiff brings 
error. Order set aside, and judgment entered for plaintiff. 

Shannon, Pineville, for plaintiff error. 

Grover Worrell and Albert Toler, both Mullens, for defend- 
ant error. 

HATCHER, J.—On August 21, 1920, the defendant Nichols 
executed deed trust property Wyoming county secure 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 985. 
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Hiram Sizemore the payment four notes $875 each, due 14, 
20, and months from date, respectively. The two these notes last 
maturing are negotiable notes regular form, and contain reference 
the deed trust. July 1921, Sizemore borrowed $500 from the 
plaintiff, Wyoming County Bank, and assigned the bank collateral 
security the said two notes defendant. the strength this se- 
Sizemore borrowed $1,500 more from the bank October 
1921. The two loans Sizemore were consolidated note for $2,000, 
which has never been paid. The note was renewed from time time, 
the last renewal being dated January 1925. Shortly after the last 
renewal Sizemore died insolvent. The Nichols notes were sold May 
1925, accordance with the terms the collateral agreement exe- 
cuted Sizemore, which sale they were purchased the plaintiff. 
This action was brought the circuit court Wyoming county 
enforce the collection the notes with interest. 

the trial the defendant testified that had paid Sizemore 
each these notes about maturity. exhibited release the 
deed trust Sizemore, dated January 1923, which had been 
admitted record the office the clerk the county court Jan- 
uary 31, 1923. explained that when the notes were paid Sizemore 
told him that they were safety deposit box, and that they would 
mailed him later; that forgot about the notes, and that knew 
nothing about the bank’s connection with them until February, 1925, 
when the bank requested him pay the notes. The bank proved that its 
officials had information the deed trust defendant’s payment 
the notes Sizemore until February, 1925, when was informed 
defendant. 

the close the evidence, the plaintiff and the defendant each 
moved the court for directed verdict. The court overruled the motion 
the plaintiff, but granted that defendant. There conflict 
the evidence, and the case presents solely question law. 

The position assumed defendant’s counsel follows: 

the notes controversy were not due the time they 
were first accepted collateral security the plaintiff, yet each time 
the principal note was renewed and the time payment extended and 
the notes controversy accepted collateral, such contract constituted 
new and distinct contract far the collateral was concerned, 
and when the notes controversy were accepted collateral, after they 
had been paid defendant the payee, and after past due, the plain- 
tiff holder due course, and accepted said notes subject 
all the equities between the payee and the defendant, the circum- 
stances being sufficient constitute notice the infirmity the instru- 
ment and the defective title the 


The theory advanced and the authorities cited counsel for defend- 
ant not apply the facts this case. Here there was agree- 
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ment that the renewal notes should extinguish the former debt. There 
nothing the acts Sizemore and the bank from which such 
intention could implied. The money was loaned the first instance 
the strength the collateral security. The contract between the 
bank and Sizemore, both the collateral and his loans, was 
never changed except time payment. When the original and 
the several renewal notes Sizemore fell due and were not paid, 
was simply given more time. The renewal notes evidence these ex- 
tensions. They simply suspend the bank’s right action. The obliga- 
tion acknowledged Sizemore his last note the same, both 
amount due and rate interest, when the money was first borrowed. 
such the weight authority that ‘‘The giving renewal 
note does not operate payment discharge the absence 
agreement that Uniform Laws Ann. 414, (citing de- 
cisions from states); Ogden Neg. Inst. (2d Ed.) par 182, 218; 
Joyce Defenses Commer. Paper (2d Ed.) par. 966, 1316; 
par. 656, 443. 

Neither did the acceptance renewal notes from Sizemore release 
change the status the bank toward the pledged notes defendant. 
653, 654; Jones, Col. Sec. pars. 355a, 541; Daniel, Neg. Inst. par. 
748 Joyce, supra, par. 560, 759; 821(d). 

very unfortunate that the defendant paid Sizemore without 
demanding his notes. giving negotiable notes the defendant was 
bound, however, take notice that some one other than the payee might 
legally possess them maturity. The defendant therefore paid Size- 
more and accepted Sizemore’s excuses for not producing the notes his 
against the rights the bank. 


prior holder does not discharge negotiable instru- 
ment the hands subsequent holder due course.’’ Manchester 
supra, par. 977, 1334. ‘‘A pledgee negotiable paper before ma- 
turity not affected payment made the maker the payee, 
though made good faith, without knowledge the assignment 
the payee collateral security, unless the maker can prove that such 
payment was made with the knowledge and consent the pledgee, 
was subsequently ratified him.’’ Jones, Col. 108, par. 89; 
Davis Miller, Grat. (Va.) Anderson Bank, 117 Va. 
482, Am. Rep. 185; Gosling Griffin, Tenn. 737, 642. 


The release the deed trust Sizemore had effect the 
rights the bank. Bank Coal Co., Va. 659, 663, 109 
982. There can question that the bank such ‘‘a holder due 
course’’ contemplated section 52, 98A, Code. The defendant’s 


THE BANKING LAW JOURNAL 661 


notes are ‘‘complete and regular’’ their faces. The bank became 
their holder before they were ‘‘overdue,’’ and took them ‘‘in good faith 
and for 


negotiable intrument transferred collateral secure 

valid pre-existing debt, being properly indorsed and delivered, 
that the transferee becomes party the instrument, and take 
the same before maturity, good faith, and without notice equities, 
thereby becomes, without more, holder for value, the usual course 
576. Joyce, supra, par. 667; Jones, supra, par. 89; par. 24, 
660. 


The order the lower court will therefore set aside and judg- 
ment entered here for the plaintiff. 

Reversed. 
Judgment entered. 


DEFENSE FAILURE CONSIDERATION 
NOT AVAILABLE ACTION HOLDER 
DUE COURSE 


Home Bank Trust Co. Davis, Supreme Court South Carolina, 133 
Rep. 467 


Failure consideration not defense action brought 
note holder due course. 


Action the Home Bank Trust Company against Harry Davis. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Cantey, Summerton, for appellant. 
Charlton Rant, Manning, for respondent. 


COTHRAN, the assignee negotiable promissory 
note, who claims holder due course. The defense failure 
consideration. 

The facts are these: One Davis was the owner certain tract 
land. rented one Hilton. Hilton sub-rented acres 
the defendant Harry Davis for the year 1921, stipulated 
rental $75, and April 1921, the defendant, subtenant, executed 
and delivered Hilton note for $75, payable him order, 
October 1921, with interest from maturity per cent. and attor- 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 502. 
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ney’s fees. The note upon its face declares, ‘‘This note given for rent 
acres land, known Davis, the current year,’’ showing that 
the consideration was executory. April 1921, Hilton, the 
payee, assigned the note, along with other notes, the plaintiff, Home 
Bank, collateral security for note much larger amount, loan ad- 
the bank Hilton, which has not been paid. Hilton, 
the tenant Davis, failed pay his rent, and the fall 1921 
Davis levied upon and sold the crops raised upon the entire place, 
the crop Harry Davis, the subtenant Hilton, which 
was more than sufficient pay the note Davis Hilton. 

Under these clear that there has been failure 
the consideration the note, between Hilton and Harry Davis; 
but the vital question whether the bank concluded thereby. His 
honor, Judge Townsend, the close the evidence, directed verdict 
favor the bank, upon its motion, and from the judgment entered 
thereon the defendant has appealed. 

There evidence the case any notice the bank in- 
firmity the note, within the terms section 3707, Code 1922 (section 
the Negotiable Instruments Law). The note was based upon 
valuable consideration, the lease and occupation the land; was regu- 
lar and complete upon its face every respect. There was nothing 
indicate cause the bank suspect that the payee the note would 
violate his part the contract did. This violation constituted 
failure the consideration, and that matter controlled 
3679: 


any person not holder due course,’’ that say, not defense 
against such holder. 


138 Am. St. Rep. 1043, clear the point that the statement the 
consideration note does not affect its negotiability. See, also, Bank 
Breedin, 119 799. The case Carroll County Bank 
Strother, 504, 313, cited appellant, was one involving 
nonnegotiable note. 

The judgment this court that the judgment the cireut court 
affirmed. 


